SAN  FRANCISCO  PUBLIC  LIBRARY 


3 1223  03729  3900 


YERBA  BUENA  GARDENS  OCT  1 19li4 

GAf-*  ...  vJ 

p.ir,:  -V 


DISPOSITION  AND  DEVELOPMENT  AGREEMENT 
BETWEEN 

THE  REDEVELOPMENT  AGENCY  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
AND 

YBG  ASSOCIATES,  a California  limited  partnership 
of  which  Olympia  & York  California  Equities 
Corp.  and  Marriott  Corporation  are  the 
sole  general  partners 


Dated  as  of  October  15,  1984 


Volume:  5 of  8 volumes — Two  Parts  (A  and  B) 


Containing:  Attachment  No.  7(B)  - ARE/Retail  Lease 

Attachment  No.  7(C)  - CB-3  Sublease  between 

the  Agency  and  the  Developer 


D REF  346.7946  Y442  1984 

V.5B 

Yerba  Buena  Gardens  : 
disposition  and 
1904. 


3 1223  03729  3900 


sr  PiinL!C  l;3RARy 


INDEX 


Volume  1 


Economic  Reports 
Staff  Summaries 


Volume  2 - DDA 
Attachment 

No. 

1 

- Legal 

Description  of 

Site 

Attachment 

No. 

2 

- Perimeter  Plot  Plan 

Attachment 

No. 

3 

- Legal 

Description  of 

Developer  Parcels 

Volume  3 

Attachment 

No. 

4 

- Site  Plan 

Attachment 

No. 

5 

- Scope  of  Development 

Attachment 

No. 

6 

- Schedule  of  Performance 

Volume  4 

Attachment 

No. 

7(A)  - 

Hotel  Lease 

Volume  5 

Attachment 

No. 

7(B)  - 

ARE/Retail  Lease 

Attachment 

No. 

7(C)  - 

CB-3  Sublease  between  the  Agency  and 
the  Developer 

Volume  6 

Attachment 

No. 

8(A)  - 

Hotel  Lease  Guaranty 

Attachment 

No. 

8(B)  - 

ARE/Retail  Lease  Guaranty 

Attachment 

No. 

8(C)  - 

CB-3  Sublease  Guaranty 

Attachment 

No. 

9 

Hotel  Escrow  Instructions 

Attachment 

No. 

10 

Hotel  Business  Letter 

Attachment 

No. 

11 

Rouse  Business  Letter 

Attachment 

No. 

12 

Jessie  Street  Sublease 

Attachment 

No. 

13 

Approved  Title  Exceptions 

Attachment 

No. 

14(A)- 

(D)  - Deeds 

Attachment 

No. 

15(A)- 

(D)  - Quitclaim  Deeds 

Attachment 

No. 

15(E) 

- Escrow  Instruction  for  Quitcla 

Digitized  by  the  Internet  Archive 
in  2016 


https://archive.org/details/yerbabuenagarde1984sanf_4 


Volume  7 


Attachment 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 


Volume  8 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 

Attachment 


No. 

16 

- 

REA 

No  . 

17 

- 

Retail/Residential  REA 

No. 

18 

- 

Form  of  Permit  to  Enter 

No. 

20 

- 

Form  of  Construction  Inspection 
Certificate 

No. 

21 

- 

Affirmative  Action  Plan 

No. 

22 

- 

Mitigation  Measures 

No. 

23 

(A) 

- Memorandum  of  Agreement  - Jessie 
Street  Substation 

No. 

23 

(B) 

- Memorandum  of  Agreement  - 
Williams  Building 

No. 

24 

- 

DDA  Guaranty 

No. 

25 

■ 

Form  of  Certificate  of  Completion  and 
Right  to  Occupy 

No. 

26 

(A)  - CB-3  Coordination  Agreement 

No. 

26 

(B)  - CB-3  Agreement  to  Lease 

No. 

27 

- Sublease  of  CB-3  between  the  City 

and  the  Agency 

No . 

28 

- CB-3  Easement  Agreement 

No. 

30 

(A) -(G)  - Quitclaim  Deeds 

No. 

31 

- Escrow  Instructions  for  Quitclaims 

3i 

cf»  • £f 

r»ftei  M rimwt  Irf  "P>^  ~ *J 

r\0jn  fCi.At>A  ^ 

* •» 


\ftlhtiun  mmitt^  ^ ri. 

-T?M>««4a  wx:  - M 
aal*»i-,-«0  *'■  *l«.liJlfa*S  tB  *X«T  ~ K 

>»*r ‘f 


»»  itvM0b$a^^ 

,2g 

.CM 

'.jOdt  f<e|iitfl£MI>:flt 


e cwntiloV 


!flfcj  I 


li^' 

■•’ayi:sef  ^•^>.-1..^? 

v:l1^45wPi*lbtr  Hi>3^  •-  H 


T^S  .<iK  .trt**ei:#f.4JA 


.r4:  -in»r^1:>A^3A 


THE  REDEVELOPMENT  AGENCY  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO, 


Landlord, 


and 

YBG  ASSOCIATES, 


Tenant 


CB-3  ARE/RETAIL  SUBLEASE 


Dated 


198 


Attachment  No.  7(C) 
to 
DDA 


CB-3  ARE/RETAIL  SUBLEASE 
TABLE  OF  CONTENTS 


RECITALS  1 

ARTICLE  1 PREMISES;  TERM  7 

Section  1.01  Premises  7 

Section  1.02  Term 8 

Section  1.03  Nature  of  Landlord's  Interest  9 

ARTICLE  2 NET  RENT  AND  ADDITIONAL  RENT 10 


Section  2.01  Definitions  10 

Section  2.02  Net  Rent 26 

Section  2.03  Minimum  Rent 26 

Section  2.04  Percentage  Rent 26 

Section  2.05  Omitted  Intentionally  28 

Section  2.06  Changes  in  Net  Leasable  Space 
and  in  Certain  Components 

of  Net  Cash  Flow 29 

Section  2.07  Incomplete  Periods  29 

Section  2.08  Payment  of  Net  Rent 30 

Section  2.09  Books  and  Records;  Interest 

on  Payments 35 

Section  2.10  Additional  Rent 37 

Section  2.11  No  Setoff 38 

Section  2.12  Security  Deposit  38 

Section  2.13  Arbitration  39 

Section  2.14  Gardens  Management,  Operations 

and  Security  (CMOS)  Payments  . . 40 

Section  2.15  Omitted  Intentionally  44 

ARTICLE  3 DEVELOPMENT;  OPENING  DATE  44 

Section  3.01  Development;  Opening  Date  ....  44 

Section  3.02  As-Built  Plans  and 

Specifications  46 

Section  3.03  Leases  of  Retail  and  ARE  Parcels  . 46 

ARTICLE  4 PAYMENT  OF  IMPOSITIONS  46 

Section  4.01  Taxes 46 

Section  4.02  Additional  Taxes  50 

Section  4.03  Landlord's  Right  to  Pay 51 

ARTICLE  5 CONTESTS 52 


Section  5.01  Contests 


52 


sf  jfssas 


9«&^  « aw-'T 


♦ > . 


'l  *"  'S. 


t 

•1 


. * ' IT 


not  *3o<^,< 


*i*«*J«i  U-^vSBl'  t0.t 

. J*5*  OKA  T"W«»  • 

, : ifilS  ;4f  jB>.t  ^ 

. il»«Jl  Ctl-t  - 

* ^ 

«#«>i^  -Hwa  90  . ' « 

' ^ ■ fjimM  9#  ^rjiiwvo^  (tciJMim 

^ 'j»»t«jst  rf»««<l>*  ra.t  «^AS»« 

■ ' ' I W .i  aoi»7*» 

" ! . M * 1 3»t*^  5f ’t 

: *i,t 

ii-NC  ‘‘\'^rty>rlMfvta..‘C  u^tt^ 

»1«Q  WJii»IN|0  t^l53fr^V»|jrVlK?.  |i>'t* 


4# 

ii 


I i*A  DO#  IUU«i«  E®.t 

f • ’ * 


. ,^JTitC«»t  W WlHi'A'i  *■  »»U<4. 

■4'  . - 4#.*  .^'^1'  ”'. 

S ♦ ! 1 ! • j«itu 

♦ «wirWS>  ^ 3UptA'Aj_ 

J»;<‘  .i^< ^ 


d 

£t 


I : ■ 


ARTICLE  6 INSURANCE 


53 


Section  6.01  All-Risk  Coverage  and 

Liability 53 

Section  6.02  Landlord's  Right  to  Maintain  ...  55 

Section  6.03  Assignment  of  Policies  56 

Section  6.04  Proceeds 56 

ARTICLE  7 LANDLORD'S  RIGHT  TO  PERFORM 

TENANT'S  COVENANTS  57 

Section  7.01  Landlord's  Right  to  Perform 

Tenant's  Covenants  57 

ARTICLE  8 COVENANTS  AGAINST  WASTE  AND  TO  REPAIR 

AND  MAINTAIN  PREMISES  58 

Section  8.01  No  Waste 58 

Section  8.02  Repairs 58 

ARTICLE  9 COMPLIANCE  WITH  LAWS,  ORDINANCES 

AND  AGREEMENTS 60 

Section  9.01  Compliance  60 

Section  9.02  Contests 60 

ARTICLE  10  CHANGES  AND  ALTERATIONS  BY  TENANT  ....  61 

Section  10.01  Changes  and  Alterations  61 

ARTICLE  11  UTILITY  SERVICES  62 

Section  11.01  Utility  Services  62 

ARTICLE  12  DAMAGE  OR  DESTRUCTION  63 

Section  12.01  Notice  63 

Section  12.02  Obligations  of  Parties  63 

ARTICLE  13  CONDEMNATION  64 

Section  13.01  Notice  64 

Section  13.02  Total  Condemnation  64 

Section  13.03  Partial  Condemnation  65 

Section  13.04  Awards  66 

ARTICLE  14  LIENS 70 

Section  14.01  No  Liens  70 

Section  14.02  Mechanics'  Liens  70 

ii 


ft 

m 


Ha 


:c 


l«W««  <»^ 

ar^  ■■ 


m'On^ 

fi  SjMmT 


. ‘f*" 


- ...  4 ' 


> 10 ‘fr 

fO.<f 


WMiSt  7«*dteSjf5W«  ®* 

. *'*  **  "*-***^ 

' “ • '’:  'f*' ^tatwiis  TTiJtso  /r  sipt) 


*'  “*"*•* 

woKrprHTJW  ««5  aawufl  ei  «p 


*>*•*»*'  S *i  “f22iS 

vjIttfAt  *to  ro.  vl 


a aunafe^* 


• 4U«J*P  !<■' 

PUT > !•/**"  dbiJ^Tt 

I,*!  UxtUl  CO.CX 

■ !''■  i Vi-  ♦ -m  «■■•■*  ' «#iJ  i 


ARTICLE  15  INSPECTION  OF  PREMISES  BY  LANDLORD 

AND  CITY 71 

Section  15.01  Entry  71 

Section  15.02  Exhibit  for  Sale  or  Lease  ....  72 

ARTICLE  16  ASSIGNMENTS,  SUBLEASES,  ETC 73 

Section  16.01  Assignment;  Subletting  73 

Section  16.02  Assignment  of  Rents  82 

Section  16.03  Attornment  82 

Section  16.04  Landlord's  Sale  or 

Assignment 82 

Section  16.05  Sublease  to  Qualified 

Managers  83 

Section  16.06  Subletting  by  Manager  83 

Section  16.07  Non-Disturbance  of  Qualified 

Managers  84 

Section  16.08  Omitted  Intentionally  86 

Section  16.09  Non-Disturbance  of 

Subtenants 86 

Section  16.10  Standards  for  Space 

Subleases 87 

ARTICLE  17  INDEMNIFICATION  OF  LANDLORD  90 

Section  17.01  Indemnification  of  Landlord 

and  City 90 

ARTICLE  18  USE  OF  PREMISES;  CHANGE  OF  USE; 

SURRENDER  OF  PREMISES  92 

Section  18.01  Tenant's  Management  and 

Operating  Covenants  92 

Section  18.02  Statement  of  Intent 

Concerning  Operating  Hours  ...  94 

Section  18.03  Prohibited  Uses  94 

Section  18.04  Omitted  Intentionally  96 

Section  18.05  Omitted  Intentionally  96 

Section  18.06  Purchase  of  Property  by 

Landlord 96 

Section  18.07  Surrender  97 

Section  18.08  Manager  98 

Section  18.09  Special  Provisions  Relating 

to  CMOS  and  CAM 98 

Section  18.10  Leasing  Plan  99 

Section  18.11  General  Operating  Covenants  ...  99 

Section  18.12  Temporary  Cessation  of 

Business  

iii 


100 


I 


I 


..  I ..  J '•  ' 

.-i 

« ; •-  i • 

.'X  ' A J- 


Section  18.13  Compliance  with  Mitigation 

Measures 100 

ARTICLE  19  QUIET  ENJOYMENT  101 

Section  19.01  Quiet  Enjoyment  101 

ARTICLE  20  DELAY  DUE  TO  FORCE  MAJEURE 101 

Section  20.01  Delay  Due  to  Force  Majeure  . . . 101 

ARTICLE  21  EVENTS  OF  DEFAULT;  TERMINATION  102 

Section  21.01  Events  of  Default  102 

ARTICLE  22  CURRENT  REMEDIES  106 

Section  22.01  Current  Remedies  106 

ARTICLE  23  FINAL  REMEDIES  107 

Section  23.01  Termination  107 

Section  23.02  Continuation  of  Subleases 

and  Other  Agreements  107 

ARTICLE  24  LANDLORD'S  EQUITABLE  RELIEF  109 

Section  24.01  Landlord's  Equitable  Relief  . . . 109 

ARTICLE  25  NO  WAIVER,  ETC.  BY  LANDLORD  OR 

TENANT 110 

Section  25.01  No  Waiver,  etc.  by  Landlord 

or  Tenant 110 

ARTICLE  26  DEFAULT  BY  LANDLORD;  TENANT'S 

REMEDIES 110 

Section  26.01  Default  by  Landlord; 

Tenant's  Remedies  110 

Section  26.02  Tenant's  Equitable  Relief  ....  Ill 

ARTICLE  27  ACCEPTANCE  OF  SURRENDER  112 

Section  27.01  Acceptance  of  Surrender  112 

ARTICLE  28  NO  MERGER  OF  TITLE 112 

Section  28.01  No  Merger  of  Title  112 

iv 


iNi  .;7rw 


-.w;':f--->«:'  -ItW 

■r.,.:.i  - . > i'j  '"* 

.-:  « yr  i'/';  os 

' -J  ■'*  .iti  M 

t-  =i''' 

, rC.  - • ■ ’ 

3_  ■ • ,TX.|',-|  *•  JUSI’IA- 

. ^ . . .s*-:  tr.  %rji7iU 

• <....i-'i  ~ *'  ^ ' '*"' '- 

1 . ■ t,/  ; • ' '.  "'■ 

* ••  ic  ft  ■!  i * * '"  - • *•  • 

'•-o  . V N J •'  " ' ' 

.,  ■ u'l'.A.'  ■’. 

a-  i ■ ■■ 

. '■«-  ’ I '"  ■■''  ■■' 

, . : ....  ,.-....  ..'  • ■ 


' . . ^.JS  I ' ' ’ 

■■  *^r. *«*,♦  V 'Ti  ^i  , , . 'j 

. , 10 

v'jtj  ■•«  »->  r •->?•  ■ ■*■ 

• i«iT 


VI 


ARTICLE  29  ESTOPPEL  CERTIFICATE  BY  TENANT  113 

Section  29.01  Estoppel  Certificate  by 

Tenant  113 

ARTICLE  30  ESTOPPEL  CERTIFICATE  BY  LANDLORD  ....  113 

Section  30.01  Estoppel  Certificate  by 

Landlord 113 

ARTICLE  31  APPRAISAL;  ARBITRATION  114 

Section  31.01  Appraisal  114 

Section  31.02  Arbitration  116 

ARTICLE  32  END  OF  LEASE  TERM 117 

Section  32.01  End  of  Lease  Term 117 

ARTICLE  33  PROVISIONS  SUBJECT  TO  APPLICABLE  LAW  . . 118 

Section  33.01  Provisions  Subject  to 

Applicable  Law  118 

ARTICLE  34  SUBORDINATION  TO  THE  EASEMENT 

AGREEMENT 118 

Section  34.01  Subordination  to  the 

Easement  Agreement  118 

ARTICLE  35  CUMULATIVE  REMEDIES;  NO  WAIVER  119 

Section  35.01  Cumulative  Remedies; 

No  Waiver  119 

ARTICLE  36  NOTICES 120 

Section  36.01  Notices  120 

Section  36.02  Form  and  Effect  of  Notice  ....  121 

Section  36.03  Time  of  Performance  122 

ARTICLE  37  INVALIDITY  OF  PARTICULAR  PROVISIONS  . . . 122 

Section  37.01  Invalidity  of  Particular 

Provisions  122 

ARTICLE  38  COVENANTS  TO  BIND  AND  BENEFIT 

RESPECTIVE  PARTIES;  SUCCESSORS 

AND  ASSIGNS 123 

V 


I 


tr 


^ . f 


•ri<A--U7  re  IW-f 

>•1 

srie^--'  " 

«r  JtA-.-:lTHVJ 

.,3  inu-i-.J'-l  .•-•■-•'■' 

•■  ^ . .■.-•?  li.  ’ 

j|0 * t • ’’V...  ,’  ■ - 1 A . A X 

...  ^ ■•-  ■?•  * ■ 

1 r » ’ ^ t • ,.  ; . '. 

.•P'^  r \ «f  / *»  ' ' - «»>- 

^ ~ ^ . Lr 

'ni » T v«#  * (i  ' i • - - '-  ■ 

- : niA  ^ ’i  ' - ' ‘‘ 

r.*  i '.o  i j;  ? . a / . ■“  ! • ■ ' 

%.*  4 € • ' ■ i ' 


•rtJ  n*.  1*  .^u  ■-  • 


. . ’ 3 3i»S 


L. -I  . -il  f.r^lTRA 

, : ^,r--.'  . Hi.  ;■*  - ‘ 


?.r.'iTJU 


. i<Au‘V^iJTaA'3 


it«*3  v» 

*^-48fv:TS 


I : A . . U wc  iTAA 

• '*t 


TlimUEJI  CS'J^  CMIS  CT  J A'Xtsj^jC^ 


* j 


123 


Section  38.01  Covenants  to  Bind  and 

Benefit  Respective  Parties  . . . 

ARTICLE  39  LIMITED  RECOURSE  AGAINST  TENANT  123 

Section  39.01  Limited  Recourse  123 

ARTICLE  40  NO  RECOURSE  AGAINST  LANDLORD  126 

Section  40.01  No  Recourse  126 

Section  40.02  Limitation  on  Landlord's 

Liability 127 

ARTICLE  41  TENANT  TO  FURNISH  AND  EQUIP 

THE  IMPROVEMENTS 128 

Section  41.01  Tenant  to  Furnish  and  Equip 

the  Improvements 128 

ARTICLE  42  NO  JOINT  VENTURE 130 

Section  42.01  No  Joint  Venture  130 

ARTICLE  43  MORTGAGE  OF  LEASEHOLD  130 

Section  43.01  No  Mortgage  Except  as 

Set  Forth  Herein 130 

Section  43.02  Leasehold  Mortgage  131 

Section  43.03  Notice  of  Mortgage  132 

Section  43.04  Purpose  of  Mortgage  132 

Section  43.05  Amount  of  Loan 134 

Section  43.06  Interest  Covered  by  Mortgage  . . 136 

Section  43.07  Insurance  and  Condemnation 

Proceeds  136 

Section  43.08  Institutional  Lender;  Other 

Permitted  Mortgagees  136 

Section  43.09  Rights  Subject  to  Sublease  . . . 137 

Section  43.10  Required  Provisions  of  Any 

Mortgage  138 

Section  43.11  Address  of  Leasehold 

Mortgagee 139 

Section  43.12  Mortgagee's  Right  to  Cure  ....  140 

Section  43.13  Landlord's  Purchase  147 

Section  43.14  Assignment  by  Mortgagee  149 

ARTICLE  44  NONDISCRIMINATION;  AFFIRMATIVE 

ACTION 150 

Section  44.01  Nondiscrimination  150 

vi 


I 


150 


Section  44.02  Form  of  Nondiscrimination 

and  Nonsegregation  Clauses  . . . 

Section  44.03  Enforcement  of  Nondiscrimination 

Covenants 152 

Section  44.04  Affirmative  Action  After 

Completion  of  Improvements  . . . 153 

ARTICLE  45  ATTORNEYS'  FEES 153 

Section  45.01  Attorneys'  Fees  153 

ARTICLE  46  RECORDATION  OF  SUBLEASE  154 

Section  46.01  Recordation  of  Sublease  154 

ARTICLE  47  EASEMENTS,  OPERATION  AND  MAINTENANCE  . . 154 

Section  47.01  Purpose  154 

Section  47.02  Omitted  Intentionally  155 

Section  47.03  Omitted  Intentionally  155 

Section  47.04  Omitted  Intentionally  155 

Section  47.05  Landlord's  Negative  Covenants 

and  Reservations  - Gardens 

Parcel  155 

Section  47.06  Landlord's  Negative  Covenants  - 

Utilities 156 

Section  47.07  Omitted  Intentionally  158 

Section  47.08  Omitted  Intentionally  158 

Section  47.09  Omitted  Intentionally  158 

Section  47.10  Omitted  Intentionally  158 

Section  47.11  Omitted  Intentionally  158 

Section  47.12  Omitted  Intentionally  158 

Section  47.13  Omitted  Intentionally  158 

Section  47.14  Subsequent  Construction  159 

Section  47.15  Construction  Documents  in 

Connection  with  Subsequent 

Construction  160 

Section  47.16  Review  of  Construction 

Documents 161 

Section  47.17  Landlord  Approval  of 

Construction  Documents  162 

Section  47.18  Construction  Schedule  163 

Section  47.19  Omitted  Intentionally  164 

Section  47.20  Construction  to  Proceed  in 

Reasonable  Manner  164 

Section  47.21  Construction  Barricades  164 

Section  47.22  License  for  Subsequent 
Construction  and 

Maintenance 165 

vii 


I 


167 


Section  47.23  Safety  Matters; 

Indemnification  

Section  47.24  Workmanship;  Evidence  of 

Compliance  with  Construction 

Requirements  168 

Section  47.25  Omitted  Intentionally  168 

Section  47.26  Omitted  Intentionally  168 

Section  47.27  Damage  or  Destruction  to 

Improvements  169 

Section  47.28  Omitted  Intentionally  172 

Section  47.29  Omitted  Intentionally  172 

Section  47.30  Omitted  Intentionally  172 

Section  47.31  Omitted  Intentionally  172 

Section  47.32  Omitted  Intentionally  172 

Section  47.33  Operation  and  Maintenance  of 

Common  Area  and  Gardens 

Parcel  172 

Section  47.34  General  Operation  and 

Maintenance  Standards  173 

Section  47.35  Omitted  Intentionally  177 

Section  47.36  Use  of  the  Gardens  Parcel  ....  177 

Section  47.37  Indemnification  of  Tenant  ....  179 

Section  47.38  Payment  of  Allocable  Share 

of  GMOS 180 

Section  47.39  Omitted  Intentionally  183 

Section  47.40  Designation  of  Operator  .....  183 

Section  47.41  Omitted  Intentionally  184 

Section  47.42  The  Redevelopment  Plan  184 

Section  47.43  Use  of  Common  Area  and 

Gardens 184 

Section  47.44  Omitted  Intentionally  188 

Section  47.45  Omitted  Intentionally  188 

Section  47.46  Additional  Covenants  188 

Section  47.47  Omitted  Intentionally  189 

Section  47.48  Noninterference  with 

Permittee  Circulation  189 

Section  47.49  Fences  190 

Section  47.50  Signs  and  Banners  190 

Section  47.51  Duration  of  Covenants  191 

Section  47.52  Property  Damage  and 

Liability  Insurance  191 

Section  47.53  Carriers;  Policies  194 

Section  47.54  Liability  Policies  196 

Section  47.55  Use  of  Policy  Proceeds  198 

Section  47.56  Indemnification  by  Landlord  and 

the  Gardens  Operator  200 

Section  47.57  "Blanket  Policies"  201 

Section  47.58  Certificate  of  Insurance  ....  201 

viii 


til 


m 

mt 


‘si  *»a«Mi^ 

■"•;eS!iSwai'^-- 


f,%  S*' 


i 

i' 


«t 


;;’':£iS3S 

Ki.lS 


4tf ' V# 

,0  «w*wwol**l:.n«* 

1 : • :■  :;ia;‘r2ia^  |.f 


isua^ 


fU 

§m 

i 

#U 


X0£ 


’.snK£?Kffi 

■ • S«g 

• - ■ !«>£»=*« 
-r*'’ ...  I *fcisai»  ».!► 

, . . . . *wiie*^<e  il  !J 



- mtfeOif%MitMt  -i'if  "-4^  4i(il' 

• • • ^•*fC3fcl4o^  :^*.<ri^ir‘  f4hrt^ 


Section  47.59  Release  and  Waiver  of 

Subrogation  - Parties  202 

Section  47.60  Release  and  Waivers  of 

Subrogation  - Parties 202 

Section  47.61  Omitted  Intentionally  203 

Section  47.62  Restoration  Upon  Condemnation 

of  the  Gardens  Parcel 203 

Section  47.63  Waiver  of  Award  203 

Section  47.64  Other  Provisions  Relating  to 

Easements 204 

Section  47.65  Mortgagee  Participation  204 

Section  47.66  Payment  of  Taxes  or 

Impositions 204 

Section  47.67  Contesting  Impositions  205 

Section  47.68  Possessory  Interest  Tax  206 

Section  47.69  Omitted  Intentionally  206 

Section  47.70  Time  and  Form  of  Approvals  . . . 206 

Section  47.71  Notice  to  Mortgagees  207 

Section  47.72  Omitted  Intentionally  208 

Section  47.73  Limitations  on  Landlord's 

Obligations  for  Operation  and 
Maintenance;  Tenant's  Self-Help 
Rights  and  Right  to  Terminate  . 208 

Section  47.74  Certain  Design  and  Construction 
Defects;  Improper  Operations 

and  Maintenance 212 

Section  47.75  Omitted  Intentionally  212 

Section  47.76  Alteration  of  Open  Spaces  ....  213 

Section  47.77  Omitted  Intentionally  213 

Section  47.78  Omitted  Intentionally  213 

Section  47.79  Closure  of  Gardens  . 213 

Section  47.80  Certain  Gardens  Activities  . . . 213 

Section  47.81  Omitted  Intentionally  214 

Section  47.82  Applicable  Provisions  of 

Agency  Lease  214 

ARTICLE  48  DEFINITION  OF  CERTAIN  TERMS  . 217 

Section  48.01  Definitions  217 

ARTICLE  49  GUARANTY 243 

Section  49.01  Guaranty  243 

EXHIBITS  LIST 245 


ix 


58SS65?  3 


H *-'*•*«' 

’■  V.  ' ^^■’*  -•‘li?* 

r*i.'  • -4> 

, Incmt  •««»>  ,^'r'*  ■ 

■ •f' ^ ' 

;•  ^•?2rr«f*--''  ■>  ■•‘>--* 

. . «..>.,i'';,»«'V‘*  , Mi 

;.;  . ■ I. wi.  .«.»»fi''‘:g  )^:'5fc 

, :■  . *.iT  m ’■■fy.SI' 

' " :»  ' ’ '*^ 


aif 

XU 

^i% 

lit 


■ , ■ ' i‘«nl7*^  ^ »^if»?  rrj(:  rt  - 

turn 

»j,«j#t.r  w/-.-  ’'•  f*,  ^ ri 

. . . .. 

, . „ >V>'t 

- ufajWltW'' 

■ ■ *'-27i^aa..  ,».v!  i?*iTji. 

' ; ‘ y ifiytijWs  alix 


• ' *1 
- : • 

IC  tf  » I<1 

mrJ '^■.'i£ 


r,r  •: 

no 

n;tf  # ,?  tr<HS 
*>wtf 


’ '.C.va:-  ;r*' HpcrtA 


CB-3  ARE /RETAIL  SUBLEASE 


THIS  SUBLEASE,  dated  , 198 , by  and  between 

THE  REDEVELOPMENT  AGENCY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCIS- 
CO, a public  body  corporate  and  politic  (which  together  with 
any  successor  public  body  or  officer  hereafter  designated  by  or 
pursuant  to  law  is  hereinafter  called  "Landlord")  established 
pursuant  to  Chapter  2 of  the  Community  Redevelopment  Law  of  the 
State  of  California  and  having  its  office  at  939  Ellis  Street, 
San  Francisco,  California  94109,  and  YBG  Associates,  a 
California  limited  partnership,  the  general  partners  of  which 
are  Olympia  & York  California  Equities  Corp.  and  Marriott 
Corporation,  having  its  principal  office  and  place  of  business 
at  182  Second  Street,  San  Francisco,  California  (hereinafter 
called  "Tenant"). 


RECITALS 


A.  All  capitalized  terms  used  herein  and  not  defined  in 
the  section  where  first  used  in  this  Lease  are  defined  in 
Article  48  hereof  or  the  definition  of  such  capitalized  term  is 
referenced  in  Article  48  hereof. 

B.  Pursuant  to  that  certain  Project  Lease,  dated 
April  1,  1979  (the  "CB-3  Project  Lease"),  the  City  and  County 
of  San  Francisco  ("City")  (as  lessee  thereunder)  has  leased 
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from  Landlord  (as  lessor  thereunder)  all  of  that  certain  real 
property  located  in  San  Francisco,  California,  commonly  known 
as  Central  Block  Three  of  the  Yerba  Buena  Center  Redevelopment 
Area  and  more  particularly  described  therein  (the  "CB-3 
Property" ) . 


C.  City  holds  the  CB-3  Property  subject  to  the  terms  and 
conditions  of  the  Redevelopment  Plan  for  the  Yerba  Buena  Center 
Redevelopment  Project  approved  by  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  by  its  Ordinance  No. 
98-66,  adopted  April  25,  1966,  as  amended  through  the  date  of 
the  CB-3  Project  Lease  (the  "Redevelopment  Plan").  Pursuant  to 
the  terms  of  the  CB-3  Project  Lease  and  in  accordance  with  the 
Redevelopment  Plan,  City  has  constructed  on  the  CB-3  Property 
certain  buildings,  improvements,  facilities  and  appurtenances 
consisting  of  a convention  center  structure  commonly  known  as 
the  George  R.  Moscone  Convention  Center  (the  "Convention  Cen- 
ter"), and  service  areas,  public  areas  and  accessways  serving 
the  Convention  Center  (together  with  the  Convention  Center 
being  herein  collectively  referred  to  therein  as  the  "Facili- 
ties" and  herein  as  the  "Convention  Center  Facilities"). 

D.  During  the  term  of  the  CB-3  Project  Lease,  fee  title 
to  the  CB-3  Property  and  the  Facilities  is  vested  in  Landlord 
and  Landlord  has  leased  the  entirety  thereof  to  City  pursuant 
to  the  terms  of  the  CB-3  Project  Lease.  Except  as  otherwise 
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provided  in  the  CB-3  Project  Lease ^ upon  the  termination  or 
expiration  of  the  CB-3  Project  Lease,  fee  title  to  the  CB-3 
Property  and  the  Facilities  will  vest  in  City.  The  Agency 
Lease  (as  defined  in  Recital  F hereof)  shall  constitute  a 
sublease  during  the  period  City  has  a leasehold  interest  in  the 
CB-3  Property  and  Facilities,  and  shall  constitute  a primary 
lease  if  and  when  fee  title  to  such  property  vests  in  City. 

E.  The  Convention  Center  has  been  constructed  substan- 
tially below  the  grade  of  the  streets  bordering  the  CB-3  Prop- 
erty and  in  such  a manner  that  the  surface  area  of  the  roof 
thereof  (constituting  an  area  of  approximately  300,000  square 
feet)  can  accommodate  the  construction  of  certain  additional 
improvements  thereon,  subject  to  load  disbursement  and  other 
structural  design  and  engineering  constraints.  The  entire 
surface  area  of  the  roof  of  the  Convention  Center,  together 
with  an  extension  of  such  surface  over  the  air  space  above 
certain  portions  of  the  CB-3  Property  adjoining  the  Convention 
Center  and  situated  between  the  Convention  Center  and  the 
adjoining  streets,  is  more  particularly  described  on  the  site 
plan  attached  hereto  as  Exhibit  A (the  "CB-3  Site  Plan")  and  is 
sometimes  collectively  referred  to  herein  as  the  "Convention 
Center  Rooftop  Surface." 

F.  Landlord  has  subleased  a portion  of  the  Convention 
Center  Rooftop  Surface,  including  the  Premises  hereunder,  from 


3 


^ ‘ “ ■ **'’  inf^tvoxti 

«:•  «.  .-*-'  -V 

,,,J-V  .■,<  *4#-  K.-  .*i^U4.Mt  4V« 

a^i.  t Hi'  «) 

«i(  • ilfM  6n*  «t^»eO*’»  .^■»-' 


•^ggrii^ipi 

rnrnm^ 


^.„,  . <^vl^iM.«*».  S*3rtl«  4t‘' 

. .,U  ..••»4iU  4IU  ,• 

^ fe'I,  .»  4.«'iv>  «,»u  ?»jM  <««^  • <a»i«  ai  eft-'  ?»«*'' 
*,*<«*  w.tiw ' »« "• 

MIM<|.W'>»3*  ■■i*'-'  f»»4*  ; 

.J,—’Jiim>  ■ 

ir*^  •**  HP  4»^ 

04,1^. J ««  't^  1*  t*. 

«„  ^muika  *ts«*«i*a  *#  '■•-'"•a; 

.114  4*-^  .«  •»«-  «*  ■'’»*»«'* 

^t  f>#3^ 


- XiUjiin|i*^*  ^ ^ iwrfflvi 

"■"■V  :.  ' . 


"1 


|,4'i < • 1 1 li' . la.'. 


,«MV  ..tt-T"-^.  ••».'••«<  ***  •«»*“'*■'*■  «J«T»4»« 


i 


City  pursuant  to  a Lease  dated  concurrently  herewith  (herein 
the  "Agency  Lease"),  a true  and  correct  copy  of  which  has  been 
provided  to  Tenant  hereunder.  This  Sublease  is  subject  and 
subordinate  to  the  Agency  Lease.  Certain  provisions  of  the 
Agency  Lease  applicable  to  the  Premises  and  directly  binding 
upon  the  Tenant  hereunder  for  the  benefit  of  the  City  are 
referred  to  in  Section  47.82  hereof. 

G.  The  development  of  the  Convention  Center  Rooftop 
Surface  by  the  City,  Landlord  and  Tenant  pursuant  to  the  terms 
of  the  Agency  Lease  and  this  Sublease  is  part  of  a project  (the 
"Yerba  Buena  Gardens")  which  also  includes  the  development  by 
the  Landlord  and  Developer  of  property  (the  "CB-1  Property"  and 
the  "CB-2  Property, " also  generally  shown  on  Exhibit  A)  pursu- 
ant to  a Disposition  and  Development  Agreement  (the  "DDA"  or 
"Disposition  Agreement")  entered  into  between  Landlord  and 

Tenant  as  of  , pursuant  to  which  parcels  on  the 

CB-1  Property  and  the  CB-2  Property  (retaining  in  Landlord 
parcels  on  the  CB-2  Property  to  be  developed  for  open  space  and 
cultural  purposes)  have  been  or  will  be  conveyed  by  deed  or 
leased  to  Tenant  under  one  or  more  leases  for  hotel,  office, 
retail,  amusement,  recreation  and  entertainment  ("ARE"),  resi- 
dential, parking  and  open  space  purposes;  and  parcels  on  the 
CB-3  Property  will  be  leased  hereunder  to  Tenant  for  retail  and 
ARE  purposes.  Parcels  on  the  CB-3  Property  will  be  retained 
hereunder  by  Landlord  for  open  space  purposes.  Pursuant  to  the 
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DDA,  retail  uses  on  CB-1  and  CB-2  and  ARE  and  parking  uses  on 
CB-2  will  be  developed,  maintained  and  operated  pursuant  to  a 
lease  (Attachment  No.  7(B)  to  the  DDA)  referred  to  herein  as 
the  "ARE/Retai 1/Parking  Lease."  If  Severance  Leases  (as  de- 
fined in  the  DDA)  are  entered  into  pursuant  to  the  DDA,  refer- 
ences herein  to  the  ARE/Retail  Parking  Lease  shall  mean  the 
Retail  Severance  Lease  (as  described  in  the  DDA)  and,  with 
reference  to  the  CB-2  ARE  Parcels,  the  ARE  Severance  Lease  (as 
described  in  the  DDA) . 

H.  City,  Agency  and  Developer  have  previously  entered 

into  a Coordination  Agreement,  dated  , 1984  (the 

"Coordination  Agreement" ) , pursuant  to  which  the  parties  there- 
to agreed,  among  other  things,  to  coordinate  their  respective 
efforts  in  connection  with  the  development  of  their  respective 
portions  of  the  Convention  Center  Rooftop  Surface. 

I.  This  Sublease  will  demise  parcels  on  the  CB-3  Proper- 
ty for  retail  and  ARE  purposes  on  which  Tenant  will  construct 
retail  and  ARE  improvements  and  will  operate  and  maintain  such 
improvements,  all  under  the  terms  and  conditions  set  forth 
herein.  The  parcels  so  demised  are  each  more  particularly 
described  on  Exhibit  B as  Retail  Parcels  and  ARE  Parcels  and 
are  shown  on  the  CB-3  Site  Plan.  The  Retail  and  ARE  Parcels 
are  hereinafter  referred  to  as  the  "Premises." 
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J.  The  Gardens  Parcel,  more  particularly  described  on 
Exhibit  C,  is  retained  by  the  Agency  for  open  space  purposes. 
The  Gardens  Parcel  is  also  shown  on  the  CB-3  Site  Plan. 

K.  The  City  Parcel,  more  particularly  described  on 
Exhibit  D,  is  retained  by  the  City,  for  convention  center 
meeting  rooms  and  related  purposes.  The  City  Parcel  is  also 
shown  on  the  CB-3  Site  Plan. 

L.  Landlord,  Tenant  and  City  have  entered  into  a Recip- 
rocal Easement  Agreement  (the  "Easement  Agreement")  dated 

concurrently  herewith  and  recorded  in  Book  , at  Page  in 

the  Office  of  the  Recorder  of  the  City  and  County  of  San  Fran- 
cisco covering  portions  of  the  CB-3  Property  described  therein. 
As  provided  in  Article  34  hereof,  said  REA  is  superior  to  this 
Sublease . 

M.  Landlord  and  Tenant  desire  that  the  Improvements  be 
built  on  the  Premises  and  that  Landlord  and  Tenant  operate  and 
maintain  their  respective  Improvements,  all  under  the  terms  and 
conditions  set  forth  herein.  The  DDA,  which  is  recorded  in 
Official  Records  of  the  City  and  County  of  San  Francisco, 
California  in  Book  at  page  thereof,  describes,  con- 
trols and  governs  the  Improvements  that  Landlord  and  Tenant  are 
each  obligated,  as  between  them,  to  construct  so  long  as  and  to 
the  extent  the  DDA  is  in  effect.  The  Agency  Lease  also  imposes 
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additional  controls  and  restrictions  with  respect  to  the  Im- 
provements to  the  Premises,  Gardens  Parcel  and  City  Parcel  on 
CB-3.  In  the  event  any  of  the  terms  or  provisions  of  this 
Sublease  are  inconsistent  with  the  terms  and  provisions  of  the 
Disposition  Agreement  or  the  terms  of  the  Agency  Lease,  the 
terms  and  provisions  of  the  DDA  and  the  Agency  Lease  shall 
prevail  for  as  long  as  and  to  the  extent  the  Disposition  Agree- 
ment and  the  Agency  Lease  are  in  existence. 

N.  All  Exhibits  referred  to  herein  are  attached  hereto 
and  by  this  reference  made  a part  hereof. 


ARTICLE  1 
PREMISES;  TERM 

SECTION  1.01.  Premi ses . Landlord,  for  and  in  considera- 
tion of  the  rents,  covenants  and  agreements  hereinafter  re- 
served, on  the  part  of  Tenant,  its  successors  and  assigns,  to 
be  observed  and  performed,  has  leased  and  demised,  and  by  these 
presents  does  lease  and  demise,  unto  Tenant,  and  Tenant  does 
hereby  take  and  hire,  upon  and  subject  to  the  conditions  and 
limitations  hereinafter  expressed,  the  real  property  described 
in  Exhibit  B attached  hereto,  consisting  of  the  Retail  Parcel 
and  the  ARE  Parcels  (the  "Premises"). 
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TOGETHER  with  any  buildings,  structures,  facilities, 
fixtures  not  owned  by  Tenant  as  provided  herein,  equipment, 
paving,  surfacing,  sewers,  storm  drains  and  other  improvements 
which  may  now  or  hereafter  be  located  thereon,  and  the  appurte- 
nances thereunto  belonging. 

SUBJECT  NEVERTHELESS  TO  THE  FOLLOWING  MATTERS  ("PERMITTED 

EXCEPTIONS" ) : 

(1)  the  matters  reflected  in  Exhibit  G attached  hereto; 
and 

(2)  such  other  matters  as  Tenant  shall  cause  or  suffer  to 
arise . 


RESERVING  to  Landlord  all  rights  described  in  Article  47 
hereof . 

SECTION  1.02.  Term. 

The  Term  hereof  (the  "Term")  with  respect  to  all  parcels 
demised  hereunder  shall  commence  on  the  date  of  this  Sublease 
(the  "Commencement  Date")  and,  unless  sooner  terminated  as 
provided  herein,  shall  continue  for  a period  of  fifty  (50) 
consecutive  years  and  shall  terminate  automatically  without  the 
requirement  of  any  notice  from  Landlord  at  11:59  p.m.  on  the 
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last  day  of  the  fiftieth  (50th)  year  after  the  Commencement 
Date  (the  "Termination  Date").  Following  the  Termination  Date, 
neither  Tenant,  nor  any  subtenant,  nor  any  other  person  or 
entity  claiming  through  or  under  Tenant  shall  have  any  further 
right  to  occupy  any  portion  of  the  Premises  or  any  improvements 
thereon,  or  to  hold  over  in  any  manner  in  possession  thereof. 

SECTION  1.03.  Nature  of  Landlord’s  Interest.  During  the 
term  of  the  CB-3  Project  Lease,  City's  interest  in  the  CB-3 
Property  and  the  Convention  Center  Facilities  thereon  is  a 
leasehold  estate  thereunder.  Upon  expiration  of  the  term  of 
the  CB-3  Project  Lease  and  compliance  with  the  provisions 
thereof.  City  shall  become  the  fee  owner  of  the  CB-3  Property 
and  the  Convention  Center  Facilities.  The  Agency  Lease  shall 
constitute  a sublease  by  City  to  Landlord  of  the  portion  of 
CB-3  constituting  the  Gardens  Parcel  of  Landlord  and  the  Retail 
and  ARE  Parcels  of  Tenant  hereunder  during  the  period  that 
City's  interest  in  the  CB-3  Property  and  the  Convention  Center 
Facilities  is  a leasehold  estate  under  the  CB-3  Project  Lease. 
If  and  when  City  becomes  fee  owner  of  the  CB-3  Real  Property 
and  the  Convention  Center  Facilities,  the  City  Lease  shall 
become  a primary  lease  of  the  such  portion  of  CB-3  and  not  a 
sublease.  All  references  and  provisions  in  this  Sublease  with 
respect  to  the  Agency  Lease  shall  be  construed  in  accordance 
with  the  nature  of  City's  then  current  interest  in  the  CB-3 
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Property  and  the  Convention  Center  Facilities  as  a leasehold 
estate  or  fee  title. 


ARTICLE  2 

NET  RENT  AND  ADDITIONAL  RENT 

SECTION  2.01.  Definitions . As  used  in  this  Article,  the 
following  terms  have  the  following  meanings: 

SECTION  2.01.1  "Capital  Improvements"  means  all  improve- 
ments made  to  the  Premises  or  any  portion  thereof  by  Tenant  or 
a Manager  the  costs  of  which  are  not  included  in  the  definition 
of  Development  Costs,  including  any  "Capital  Repairs"  (as 
determined  pursuant  to  generally  accepted  accounting  princi- 
ples) or  replacements  to  or  of  any  "Capital  Item"  (as  deter- 
mined pursuant  to  generally  accept  accounting  principles). 

SECTION  2.01.2  "Costs  of  Capital  Improvements"  means  with 
respect  to  any  particular  Capital  Improvement  (1)  the  actual 
cost  thereof  less  any  amounts  paid  by  or  reimbursed  by  any 
Space  Subtenant  amortized  in  accordance  with  generally  accepted 
accounting  principles  together  with  the  interest  expense  and 
other  financing  costs  of  any  loan  made  to  finance  the  cost  of 
such  Capital  Improvement,  or  (2)  if  a Capital  Improvement  is 
financed  with  Tenant's  funds,  the  actual  costs  thereof  less  any 
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amounts  paid  by  or  reimbursed  by  any  Space  Subtenant  amortized 
in  accordance  with  generally  accept  accounting  principles, 
together  with  a return  to  Tenant  on  the  unamortized  costs 
thereof  equal  to  twelve  percent  (12%)  per  annum. 

SECTION  2.01,3  "Development  Costs"  means: 

(a)  all  payments  heretofore  or  hereafter  made  and 
all  obligations  heretofore  or  hereafter  incurred  (other  than 
for  repayment  of  the  principal  amount  of  money  borrowed)  by 
Tenant  or  for  its  account  (and  to  the  extent  that  in  dealing 
with  Affiliates  of  the  Tenant  such  payments  and  such  obliga- 
tions shall  be  reasonable  and  at  no  higher  than  market  rates 
and  that  all  dealings  with  affiliates  of  Tenant  and/or  the 
Manager  have  been  disclosed  in  writing  to  Landlord)  and  shall 
have  been  made  or  incurred  no  later  than  two  (2)  years  from  the 
Opening  Date  directly  or  indirectly  in  connection  with  the 
construction  and  development,  as  permitted  under  the  Disposi- 
tion Agreement,  of  the  Initial  Improvements  upon  the  relevant 
Parcel (s)  or  portion(s)  thereof  and  the  Common  Area,  including 
amounts  paid  or  payable  by  Tenant  or  for  its  account  no  later 
than  two  (2)  years  from  the  Opening  Date  on  account  of  the 
following,  without  duplication,  to  the  extent  permitted  by  the 
DDA: 

(i)  demolition,  excavation  and  site  improvement 
costs ; 
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(ii)  payments,  including  progress  or  partial  pay- 
ments, to  or  for  the  account  of  a contractor  or  contrac- 
tors engaged  by  or  on  behalf  of  Tenant,  including 
construction  management  fees  and  prime  contractor’s  profit 
and  including  payments  to  utilities; 

(iii)  costs  of  labor  and  services  for  construction; 

(iv)  costs  of  materials,  supplies,  machinery,  plant, 
equipment  and  apparatus  acquired  or  used  less  the  salvage 
value,  if  any,  of  any  items  disposed  of  (including  rental 
charges  for  machinery,  equipment  or  apparatus  hired) ; 

(v)  taxes,  rentals,  licenses,  permits,  levies, 
royalties,  duties,  excises  and  assessments,  casualty, 
surety  bonds  and  other  insurance  premiums; 

(vi)  landscaping; 

(vii)  architectural  and  engineering  fees  and 
expenses; 

(viii)  promotional  and  advertising  expenses  and  prop- 
erty management  fees; 
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(ix)  interest  and  other  charges  (including,  without 
limitation,  penalties  and  contingent  payments)  incurred, 
including,  without  limitation,  interest  and  other  charges 
on  secured  or  unsecured  construction  financing  and  on  line 
of  credit  and  gap  financing  and  other  types  of  credit; 
standby  fees,  discounts,  fees  for  letters  of  credit, 
accommodation  fees,  contingency  fees,  guarantee  fees  and 
all  other  fees  and  payments  however  denominated  and  com- 
missions in  connection  with  the  creation  and  implementa- 
tion of  such  financing,  such  as  (but  without  limitation) 
broker's  fees,  legal  fees,  appraiser's  fees  and  trustee's 
fees  and  expenses  in  connection  with  any  of  the  foregoing 
and  imputed  interest  at  a rate  equal  to  the  interest  rate 
on  the  relevant  construction  loan  on  all  Development  Costs 
funded  from  actual  equity  contributions  by  Tenant; 

(x)  accounting  and  legal  fees  and  expenses  (other 
than  for  negotiating  this  Sublease  and  other  documents 
contemplated  by  the  Disposition  Agreement); 

(xi)  the  amount  during  the  course  of  construction  of 
all  operating  costs  and  expenses  (as  reported  in  accor- 
dance with  generally  accepted  accounting  principles  as 
capital  expense),  including,  without  limitation,  cost  of 
utilities,  wages  and  benefits  paid  to  on-site  personnel, 
cost  of  non-capital  repairs  and  replacements,  cost  of 
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supplies,  heating  and  air-conditioning  costs  and  manage- 
ment fees; 

(xii)  the  amount  of  all  costs  incurred  with  regard  to 
any  of  the  following  items,  to  the  extent  that  they  relate 
to  this  Sublease:  (w)  tenant  allowances  and  Tenant  Im- 
provements, (x)  space  planning  costs,  (y)  lease  takeover 
costs  (on  a net  basis)  and  similar  inducements  to  tenants 
and  (z)  leasing  commissions,  fees  and  expenses; 

(xiii)  a developer  fee  equal  to  three  percent  (3%)  of 
Development  Costs,  provided  the  developer  fee  with  respect 
to  Development  Costs  described  in  clause  (ix)  above  shall 
not  exceed  $65,000; 

(xiv)  during  the  period  commencing  on  the  Opening 
Date  and  ending  one  (1)  year  from  the  Opening  Date  or  on 
the  date  on  which  ninety  percent  (90%)  of  the  Net  Leasable 
ARE  Space  and  Net  Leasable  Retail  Space  of  the  Premises  is 
subject  to  Space  Subleases,  whichever  is  earlier,  the 
lesser  of  (a)  the  amount  by  which  the  sum  of  Operating 
Expenses  (excluding  On-Site  Management  Costs  and  any 
management  fee)  and  the  interest  portion  of  any  Mortgage 
Payments  exceeds  Gross  Revenues  or  (b)  an  amount  equal  to 
the  sum  of  Operating  Expenses  (excluding  On-Site  Manage- 
ment Costs  and  any  management  fee)  and  the  interest 
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portion  of  any  Mortgage  Payments,  incurred  or  accrued  with 
respect  to  any  portion  of  the  Net  Leasable  ARE  Space  and 
Net  Leasable  Retail  Space  of  the  Premises  during  any  part 
of  such  period  for  which  such  Net  Leasable  ARE  Space  and 
Net  Leasable  Retail  Space  of  the  Premises  are  not  subject 
to  a Space  Sublease;  and 

(xv)  the  direct  costs  and  appropriately  allocated 
overhead  (if  not  otherwise  included  in  the  definition  of 
Development  Costs)  of  any  Manager  incurred  after  the 
execution  of  the  Disposition  Agreement  in  connection  with 
development  (but  not  the  operations)  of  the  Improvements, 
including,  without  limitation,  internal  costs  of  project 
accounting,  market  research,  retail  leasing  and  promotion, 
project  and  construction  management,  design,  merchandis- 
ing, property  management  and  operation,  legal  and  other 
general  support  costs,  to  the  extent  such  sums  are  reim- 
bursable by  Tenant  to  such  Manager. 

(xvi)  All  costs  described  in  the  foregoing  sections 
of  subsection  (a)  with  respect  to  any  Common  Area  on  the 
Premises  shall  be  reasonably  allocated  between  the  ARE  and 
the  Retail  Parcels  but  in  any  event  no  more  than  eighty 
percent  (80%)  of  such  costs  shall  be  allocated  to  the  ARE 
Parcels . 
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(b)  It  is  agreed  that  the  following  shall  be  exclud- 
ed from  the  calculation  of  Development  Costs: 

(i)  any  charge,  expense  or  allowance  for  the  over- 
head (including  office  rental  expense)  and  general  and 
administrative  expenses  of  Tenant  and  its  partners; 

(ii)  any  salary,  other  compensation  and  benefits  to 
any  of  the  officers  or  employees  of  partners  who  own 
Tenant  with  respect  to  any  portion  of  the  time  spent  by 
such  officers  or  employees  on  the  construction  of  the 
Initial  Improvements  or  Common  Area  or  otherwise  in  con- 
nection with  Tenant; 

(iii)  any  salary,  other  compensation  and  benefits  to 
the  general  manager  and  any  other  employees  of  Tenant  who 
are  either  located  off  the  relevant  Parcel (s)  or 
portion(s)  thereof  or  are  not  employed  by  Tenant  in  the 
full-time  supervision  of,  or  performance  of,  construction 
of  the  Initial  Improvements  or  Common  Area; 

(iv)  any  fee  or  allowance  to  Tenant  and  its  partners 
for  profit  in  connection  with  the  construction  of  the 
Initial  Improvements  or  Common  Area  or  in  connection  with 
any  activities  for  which  costs  are  permitted  to  be  includ- 
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ed  pursuant  to  this  Section  other  than  the  developer  fee 
set  forth  above; 

(v)  all  costs  incurred  prior  to  execution  of  the 
Disposition  Agreement,  including,  without  limitation,  all 
costs  incurred  in  connection  with  the  negotiation  of  the 
Disposition  Agreement,  this  Sublease,  and  other  documents 
contemplated  in  the  Disposition  Agreement;  and 

(vi)  costs  and  fees  incurred  for  any  letter  of 
credit  or  other  security  instrument  required  to  be  provid- 
ed under  the  Disposition  Agreement. 

The  following  shall  be  subtracted  from  Development 
Costs:  Reimbursements  received  by  or  payable  to  Tenant  from 
Space  Subtenants  which  are  properly  subtracted  from  Development 
Costs  pursuant  to  generally  accepted  accounting  principles. 
Also,  any  costs  incurred  but  subsequently  excused  from  or 
relieved  of  payment  shall  be  deducted  as  an  adjustment  to 
Development  Costs.  For  the  purposes  of  calculating  Development 
Costs,  all  costs  incurred  shall  be  calculated  in  accordance 
with  generally  accepted  accounting  principles. 

SECTION  2.01.4  "Equity"  means  the  total  of  Development 
Costs  (other  than  the  developer's  fee  referred  to  in  subsection 
(a)  (xiii)  of  the  definition  of  Development  Costs)  in 
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connection  with  a Parcel(s)  less  the  largest  principal  amount 
disbursed  at  any  time  under  all  Mortgages  on  such  Parcel(s), 
but  shall  not  exceed  the  actual  cash  contributions  by  the 
Tenant  to  the  construction  and  development  of  the  Initial 
Improvements  as  a result  of  such  difference,  but  does  include 
borrowed  funds  if  not  secured  by  such  Parcel  (s).  In  the  event 
a Mortgage  encumbers  both  a Parcel (s)  and  the  CB-1  office 
building  parcel  and  improvements  thereon,  the  principal  amount 
secured  by  such  Mortgage  attributable  to  such  Parcel (s)  shall, 
for  the  purposes  of  this  definition,  be  the  amount  secured  by 
such  Mortgage  multiplied  by  a fraction  the  numerator  of  which 
is  Development  Costs  of  such  Parcel (s)  and  the  denominator  of 
which  is  (x)  Development  Costs  of  such  Parcel(s)  plus  (y)  the 
Total  Development  Costs  (as  defined  in  the  DDA)  of  the  CB-1 
office  building  parcel  and  improvements  therein. 

SECTION  2.01.5  "Gross  Revenue"  means,  without  duplica- 
tion, all  cash  receipts  from  the  operation  of  the  relevant 
Parcel (s)  or  portion(s)  thereof  received  by  Tenant  or  any 
Manager(s),  whether  as  rental  pursuant  to  Space  Subleases  or 
otherwise,  and  whether  or  not  earned  within  or  outside  of  the 
Net  Leasable  ARE  Space  or  Net  Leasable  Retail  Space,  as  appli- 
cable, including  but  not  limited  to  (i)  payments  with  respect 
to  operating  costs,  (ii)  the  proceeds  of  any  business  interrup- 
tion insurance  actually  paid,  and  (iii)  in  the  event  that  the 
relevant  Parcel(s)  is  reduced  as  the  result  of  an  insured 
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casualty,  insurance  proceeds  actually  received  by  Tenant  less 
collection  expenses  and  sums  actually  expended  for  repair, 
reconstruction  and  replacement  of  the  Improvements.  In  no 
event  shall  Gross  Revenues  include  the  proceeds  of  any  borrow- 
ing, financings  or  refinancings,  sale  of  property,  any  insur- 
ance proceeds  (other  than  insurance  proceeds  described  in  (ii) 
and  (iii),  above)  or  Net  Awards  or  Condemnation,  capital  con- 
tributions or  any  other  sums  of  a capital  nature  paid  to  Tenant 
or  any  Manager ( s ) . 


SECTION  2.01.6  "Mortgage  Payments"  means  payments  of 
principal,  interest  or  other  compensation  to  the  Mortgagee 
which  are  required  to  be  paid  under  the  Mortgage,  provided  that 
the  following  payments  shall  not  be  considered  Mortgage  Pay- 
ments: (i)  that  portion  of  principal,  interest  or  other  com- 
pensation with  respect  to  the  initial  Mortgage  on  a Parcel 
which  is  determined  by  multiplying  such  payments  by  a fraction, 
the  numerator  of  which  is  the  excess  of  the  principal  amount  of 
such  Mortgage  over  Development  Costs  relating  to  such  Parcel 
and  the  denominator  of  which  is  the  principal  amount  of  such 
Mortgage;  and  (ii)  in  the  case  of  a subsequent  Mortgage,  that 
portion  of  the  principal,  interest  or  other  compensation  to  the 
Mortgagee  which  is  determined  by  multiplying  such  payments  by  a 
fraction,  the  numerator  of  which  is  the  excess  of  the  principal 
amount  of  such  subsequent  Mortgage  over  the  lesser  of  (x)  the 
amount  of  the  principal  amount  being  refinanced  at  the  time  of 
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such  refinancing  or  (y)  an  amount  equal  to  Development  Costs 
and  the  denominator  of  which  is  the  amount  of  the  principal 
amount  of  such  Mortgage. 

SECTION  2.01.7  "Net  Cash  Flow"  means  Gross  Revenues 
received  by  Tenant  from  the  relevant  Parcel (s)  or  portion(s) 
thereof  less:  (i)  all  amounts  paid  for  Operating  Expenses  for 
the  relevant  Parcel (s)  or  portion(s)  thereof,  (ii)  Mortgage 
Payments  for  the  relevant  Parcel(s)  or  portion(s)  thereof  and 
(iii)  the  Preferred  Return. 

SECTION  2.01.8  "Net  Leasable  ARE  Space"  means  the  actual 
number  of  square  feet  of  floor  area  in  the  ARE  Parcels  designed 
and  intended  for  the  exclusive  use  and  occupancy  of  rent-paying 
Space  Subtenants,  excluding  Common  Area,  Limited  Common  Area, 
mezzanine  storage  areas,  areas  used  for  management  and  promo- 
tion, penthouses  and  basements,  if  any,  used  for  storage  or 
administration,  and  loading  docks.  Net  Leasable  ARE  Space, 
with  respect  to  any  Subtenant  Space,  shall  be  measured  as 
provided  in  the  Space  Sublease  thereof,  or,  if  there  shall  be 
no  such  provision  or  if  any  portion  of  the  Premises  which  is 
designed  for  the  exclusive  use  and  occupancy  of  rent-paying 
Space  Subtenants  shall  be  measured  (i)  with  respect  to  the 
front  and  rear  width  thereof,  from  the  exterior  face  of  the 
adjacent  exterior  or  corridor  wall,  or,  if  none,  to  the  center 
of  the  demising  partition,  and  (ii)  with  respect  to  the  depth 
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thereof,  from  the  front  lease  line  to  the  exterior  face  of  the 
rear  exterior  wall,  or  corridor  wall,  or,  if  neither,  to  the 
center  of  the  rear  demising  partition. 

SECTION  2.01.9  "Net  Leasable  Retail  Space"  means  the 
actual  number  of  square  feet  of  floor  area  in  the  Retail  Par- 
cels designed  and  intended  for  the  exclusive  use  and  occupancy 
of  rent-paying  Space  Subtenants,  excluding  Common  Area,  Limited 
Common  Area,  mezzanine  storage  area  (but  only  if  and  to  the 
extent  that  any  such  mezzanine  storage  areas  are  not  included 
in  the  definition  of  floor  area  in  any  Space  Sublease  for  the 
purpose  of  computing  the  area  upon  which  such  Subtenant  is 
required  to  pay  basic  rental  under  such  Space  Sublease),  and 
areas  used  for  management  and  promotion,  penthouses  and  base- 
ments not  used  as  selling  space  and  loading  docks.  Net  Leas- 
able Retail  Space,  with  respect  to  any  Subtenant  Space,  shall 
be  measured  as  provided  in  the  Space  Sublease  thereof,  or,  if 
there  shall  be  no  such  provision  or  if  any  portion  of  the 
Premises  which  is  designed  for  the  exclusive  use  and  occupancy 
of  rent-paying  Space  Subtenants  shall  not  have  been  demised  to 
any  such  Space  Subtenant,  the  same  shall  be  measured  (i)  with 
respect  to  the  front  and  rear  width  thereof,  from  the  exterior 
face  of  the  adjacent  exterior  or  corridor  wall,  or,  if  none,  to 
the  center  of  the  demising  partition,  and  (ii)  with  respect  to 
the  depth  thereof,  from  the  front  lease  line  to  the  exterior 
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face  of  the  rear  exterior  wall,  or  corridor  wall,  or,  if 
neither,  to  the  center  of  the  rear  demising  partition. 

SECTION  2.01.10  "Operating  Expenses"  means,  without 
duplication,  the  following  items  of  cost  and  expenses:  (i) 
operating  expenses  paid  by  Tenant  or  any  Manager(s)  in  connec- 
tion with  the  operation  of  the  relevant  Parcel (s)  or  portion(s) 
thereof,  including,  but  not  limited  to,  cleaning,  policing, 
maintenance,  heat,  power  and  other  utilities,  advertising, 
promotional  and  insurance  expenses,  maintenance  and  repair  of 
heating,  ventilating  and  air-conditioning  equipment  serving  the 
relevant  Parcel (s)  or  portion(s)  thereof,  general  and  adminis- 
trative expenses,  and  the  cost  and  expense  of  performing  all  of 
Tenant's  obligations  under  this  Sublease  including  Minimum  Rent 
(other  than  those  obligations  covered  by  On-Site  Management 
Costs);  (ii)  all  On-Site  Management  Costs  in  any  Fiscal  Year 
plus  a management  fee  to  any  Manager  of  3-1/2%  of  Gross  Reve- 
nues for  such  Fiscal  Year  from  the  Parcels  managed  by  such 
Manager;  (iii)  legal  and  other  costs  of  major  litigation  di- 
rectly related  to  the  relevant  Parcel(s)  or  portion(s)  thereof 
(except  that  if  such  litigation  shall  be  due  to  the  gross 
negligence  or  willful  acts  of  Tenant  or  any  Manager (s),  costs 
thereof  shall  not  be  considered  Operating  Expenses;  (iv)  any 
contributions  made  by  Tenant  to  a merchants  association,  mar- 
keting fund  or  similar  organization  which  may  be  formed  for  the 
relevant  Parcel (s)  or  portion(s)  thereof;  (v)  monies  expended 
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by  Tenant  for  repairs  and  non-capital  replacements;  (vi)  rental 
costs  of  any  property  used  by  Tenant  in  the  operation  or  main- 
tenance of  the  relevant  Parcel (s)  or  portion(s)  thereof;  (vii) 
all  payments  for  the  Fiscal  Year  in  question  made  by  Tenant  in 
respect  of  the  operation  and  maintenance  of  any  truck  dock  or 
service  facilities,  other  Common  Areas,  the  security,  opera- 
tion, repair  and  maintenance  of  the  relevant  Parcel (s)  or 
portion(s)  thereof,  and  the  payment  of  Impositions;  (viii) 
Tenant's  payment  of  20%  of  CMOS  as  provided  in  Sections  2.14 
and  47.38  hereof;  (ix)  monies  spent  by  Tenant  for  Tenant  Im- 
provements which,  pursuant  to  generally  accepted  accounting 
principles,  are  included  in  operating  expenses;  (x)  Costs  of 
Capital  Improvements;  and  (xi)  all  tenant  allowances  and  im- 
provements, space  planning  costs,  lease  takeover  costs  (on  a 
net  basis)  and  similar  leasing  inducements,  leasing  commis- 
sions, fees  and  expenses,  which  pursuant  to  generally  accepted 
accounting  principles  are  included  in  operating  expenses. 

SECTION  2.01.11  "On-Site  Management  Costs"  means  all 
costs  and  expenses  relating  to  on-site  managers,  assistant 
managers,  marketing  directors  and  bookkeepers,  incidental 
out-of-pocket  costs  (including  but  not  limited  to  office  sup- 
plies, telephone,  stationery,  postage  and  duplication),  market 
research  and  analysis,  consumer  surveys,  legal  and  other  pro- 
ceedings involving  Impositions,  outside  CPA  audits  relating  to 
the  relevant  Parcel(s)  or  portion(s)  thereof  or  Space 
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Subtenants,  plans  for  expansion  or  alteration  of  the  relevant 
Parcel(s)  or  portion(s)  thereof,  proceedings  relating  to  con- 
demnation or  eminent  domain,  legal  proceedings  for  eviction  or 
bankruptcy-related  proceedings  for  any  Space  Subtenant,  and, 
except  as  provided  above  in  the  definition  of  "Operating  Ex- 
penses," legal  and  other  costs  of  extraordinary  legal  proceed- 
ings concerning  the  relevant  Parcel (s)  or  portion(s)  thereof. 

SECTION  2.01.12  Omitted  Intentionally. 

SECTION  2.01.13  "Preferred  Return"  means  twenty  percent 
(20%)  per  annum  of  Equity  on  a non-cumulative  basis  (as  from 
time  to  time  existing)  from  and  after  the  date  of  completion  of 
construction  of  the  Initial  Improvements  on  the  relevant 
Parcel(s)  or  portion(s)  thereof. 

SECTION  2.01.14  "Variable  Retail  Percentage"  means  for 
any  Fiscal  Year  (i)  fifteen  percent  (15%)  when  the  Net  Cash 
Flow  from  the  Net  Leasable  Retail  Space  within  the  Retail 
Parcels  for  such  Fiscal  Year  is  less  than  or  equal  to  Fifteen 
Dollars  ($15.00)  per  square  foot  of  the  Net  Leasable  Retail 
Space  within  the  Retail  Parcels,  and  will  increase  one  percent- 
age point  with  each  one  dollar  increase  in  Net  Cash  Flow  per 
square  foot  from  the  Net  Leasable  Retail  Space  up  to  a maximum 
forty-nine  percent  (49%)  of  such  Net  Cash  Flow,  except  that 
"Variable  Retail  Percentage"  means  fifty  percent  (50%)  with 
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respect  to  any  Net  Leasable  ARE  Space  converted  to  Net  Leasable 
Retail  Space  as  permitted  herein.  For  example,  if  the  Net  Cash 
Flow  per  square  foot  from  the  Net  Leasable  Retail  Space  were 
Twenty-Five  Dollars  ($25.00)  or  more  but  less  than  Twenty-Six 
Dollars  ($26.00),  the  Variable  Retail  Percentage  would  be 
twenty-five  percent  (25%).  For  the  purpose  of  calculating  the 
Net  Cash  Flow  from  the  Net  Leasable  Retail  Space  within  the 
Retail  Parcels,  the  "relevant  Parcel(s)  or  portion(s)  thereof" 
referred  to  in  the  above  definitions  shall  refer  to  the  Net 
Leasable  Retail  Space  within  the  Retail  Parcels. 

SECTION  2.01.15  "Variable  ARE  Percentage"  means  for  any 
Fiscal  Year  (i)  fifteen  percent  (15%)  when  the  Net  Cash  Flow 
from  the  Net  Leasable  ARE  Space  within  the  ARE  Parcels  for  such 
Fiscal  Year  is  less  than  or  equal  to  Fifteen  Dollars  ($15.00) 
per  square  foot  of  the  Net  Leasable  ARE  Space  within  the  ARE 
Parcels,  and  will  increase  one  percentage  point  per  square  foot 
with  each  one  dollar  increase  in  Net  Cash  Flow  per  square  foot 
from  the  Net  Leasable  ARE  Space  up  to  a maximum  forty-nine 
(49%)  of  such  Net  Cash  Flow.  For  the  purpose  of  calculating 
the  Net  Cash  Flow  from  the  Net  Leasable  ARE  Space  within  the 
ARE  Parcels,  the  "relevant  Parcel(s)  or  portion(s)  thereof" 
referred  to  in  the  above  definitions  shall  refer  to  the  Net 
Leasable  ARE  Space  within  the  ARE  Parcels. 
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SECTION  2.02.  Net  Rent.  Tenant  covenants  and  agrees  to 


pay  Landlord,  in  such  coin  and  currency  of  the  United  States  of 
America  as  at  the  time  of  payment  shall  be  legal  tender  for  the 
payment  of  public  and  private  debts,  at  the  address  specified 
pursuant  to  the  provisions  of  Article  36  hereof,  during  the 
Term  of  this  Sublease,  Minimum  Rent  and  Percentage  Rent  (col- 
lectively, "Net  Rent")  as  hereinafter  set  forth. 

SECTION  2.03.  Minimum  Rent. 

(a)  There  shall  be  no  Minimum  Rent  for  the  ARE  Parcels. 

(b)  Minimum  Rent  for  the  Retail  Parcels  shall  consist  of 
One  Dollar  ($1.00)  per  annum  per  square  foot  of  Net  Leasable 
Retail  Space  within  the  Retail  Parcels  as  shown  in  a space  plan 
to  be  provided  by  Tenant  to  Landlord  not  later  than  fifteen 
(15)  days  prior  to  the  date  upon  which  payment  of  Minimum  Rent 
is  to  commence  as  provided  in  Section  2.08(a)  hereof.  When  the 
amount  of  Minimum  Rent  is  determined  the  parties  shall  execute, 
deliver  and  record  an  amendment  to  this  Sublease  setting  forth 
the  amount  of  such  Minimum  Rent. 

SECTION  2.04.  Percentage  Rent.  Percentage  Rent  for  the 
Premises  shall  be  as  set  forth  below. 
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(a)  Percentage  Rent  for  any  Fiscal  Year  with  respect  to 
the  Net  Leasable  Retail  Space  within  the  Retail  Parcels  shall 
be  equal  to  the  Variable  Retail  Percentage  applicable  to  such 
Fiscal  Year  of  the  Net  Cash  Flow  from  the  Retail  Parcels  during 
such  Fiscal  Year. 

(b)  Percentage  Rent  for  any  Fiscal  Year  with  respect  to 
the  Net  Leasable  ARE  Space  within  the  ARE  Parcels  shall  be 
equal  to  the  Variable  ARE  Percentage  applicable  to  such  Fiscal 
Year  of  the  Net  Cash  Flow  from  the  ARE  Parcels  during  such 
Fiscal  Year. 

(c)  In  addition,  for  purposes  of  calculating  the  Net  Cash 
Flow  from  the  Net  Leasable  Retail  Space  and  the  Net  Leasable 
ARE  Space: 


(i)  Net  Cash  Flow,  Gross  Revenues,  Operating  Expens- 
es, Equity,  Preferred  Return,  Development  Costs,  the 
amount  of  any  Mortgage  and  the  amount  of  any  Mortgage 
Payments  shall  be  separately  determined  for: 

(A)  the  Retail  Parcels  and; 

(B)  the  ARE  Parcel. 
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(ii)  In  determining  Development  Costs  attributable  to 
the  respective  Parcels  the  following  principles  will  be 
applied: 


(A)  All  costs  of  Initial  Improvements  and 
Common  Area  which  can  be  reasonably 
identified  directly  with  specific 
Parcels  will  be  charged  to  those 
Parcels;  and 

(B)  All  costs  of  Initial  Improvements  and 
Common  Area  not  readily  identifiable 
with  specific  Parcels  will  be  allocat- 
ed to  all  Parcels  in  the  same  portion 
as  costs  directly  identified. 

(iii)  The  amount  of  any  Mortgage  which  encumbers 
more  than  one  of  the  Parcels  listed  in  paragraph  (i)  of 
subsection  (d)  of  this  Section  2.04  and  the  Mortgage 
Payments  with  respect  thereto  shall  be  allocated  to  those 
Parcels  in  the  same  manner  and  proportion  as  Development 
Costs  are  allocated. 

SECTION  2.05.  Omitted  Intentionally. 
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SECTION  2.06.  Changes  in  Net  Leasable  Space  and  in  Cer- 
tain Components  of  Net  Cash  Flow.  In  the  event  of  any  change 


in  the  Net  Leasable  Retail  Space  or  the  Net  Leasable  ARE  Space 
after  the  completion  of  construction  of  the  Initial  Improve- 
ments resulting  in  a change  in  excess  of  five  hundred  (500) 
square  feet  or  more,  the  parties  shall  execute  an  amendment  to 
this  Sublease  memorializing  such  change.  Any  change  in  Devel- 
opment Costs,  Equity,  the  amount  of  any  Mortgage  and  the  amount 
of  any  Mortgage  Payment  shall  be  deemed  to  have  occurred  on  the 
last  day  of  the  fiscal  month  in  which  such  change  actually 
occurred.  Any  increase  or  decrease  in  Net  Leasable  Retail  Space 
or  Net  Leasable  ARE  Space  shall  be  deemed  to  have  actually 
occurred  when  construction  thereof  has  been  substantially 
completed  and  such  space  is  ready  to  be  used  for  the  contem- 
plated business  to  be  conducted  therein  or  when  such  space 
shall  be  rendered  unusable  for  the  purposes  set  forth  in  this 
Sublease  by  reason  of  condemnation  or  casualty. 

SECTION  2.07.  Incomplete  Periods.  For  purposes  of  com- 
puting the  Variable  Retail  Percentage  and  Variable  ARE  Percent- 
age, if  this  Sublease  commences  other  than  on  the  first  day  of 
a Fiscal  Year  or  ends  other  than  on  the  last  day  of  a Fiscal 
Year,  thus  resulting  in  an  incomplete  year  for  the  computation 
of  Net  Cash  Flow,  then  (x)  in  the  case  of  the  first  year  of  the 
Term  of  this  Sublease  the  applicable  Variable  Percentage  for 
such  year  shall  be  adjusted  at  the  end  of  the  first  complete 
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Fiscal  Year  during  the  Term  to  reflect  the  results  of  such 
operations  during  such  first  complete  Fiscal  Year  and  Percent- 
age Rent  for  such  first  year  during  the  Term  hereof  shall  be 
adjusted  accordingly,  and  Tenant  shall  pay  to  Landlord  any 
additional  Percentage  Rent  resulting  from  such  adjustment,  and 
(y)  in  the  case  of  the  last  year  during  the  term  hereof,  the 
Variable  Percentage  shall  be  the  average  of  the  Variable  Per- 
centages for  the  immediately  preceding  three  (3)  Fiscal  Years. 
In  no  event,  however,  shall  the  Variable  Retail  Percentage  or 
Variable  ARE  Percentage  be  less  than  fifteen  percent  (15%). 

SECTION  2.08.  Payment  of  Net  Rent.  Subject  to  the  provi- 
sions of  Section  2.14  hereof, 

(a)  The  Minimum  Rent  shall  be  paid  in  equal  monthly 
installments  in  advance  on  the  first  day  of  each  calendar  month 
commencing  on  the  earlier  of  (i)  the  Opening  Date  or  (ii) 
ninety  (90)  days  after  Landlord  delivers  to  Tenant  a Certifi- 
cate of  Completion  and  Right  to  Occupy  as  provided  in  the 
Disposition  Agreement. 

(b)  Percentage  Rent  shall  be  payable  annually  on  or 
before  the  sixtieth  (60th)  day  following  the  close  of  each 
Fiscal  Year  during  the  Term  based  on  the  Net  Cash  Flow  from  the 
Net  Leasable  Retail  Space  and  the  Net  Leasable  ARE  Space  within 
the  Retail  Parcels  and  ARE  Parcels  for  the  preceding  Fiscal 
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Year.  Together  with  Tenant's  payment  of  Percentage  Rent, 
Tenant  shall  provide  to  Landlord  an  unaudited  statement  pre- 
pared in  accordance  with  generally  accepted  accounting  princi- 
ples with  respect  to  (1)  the  Net  Cash  Flow  per  square  foot  from 
the  Net  Leasable  Retail  Space  and  Net  Leasable  ARE  Space  within 
the  Retail  Parcels  and  ARE  Parcels,  and  in  each  case,  each 
component  thereof;  and  (2)  the  Net  Cash  Flow  from  the  Net 
Leasable  Retail  Space  and  the  Net  Leasable  ARE  Space  within  the 
Retail  Parcels  and  the  ARE  Parcels,  and  in  each  case,  each 
component  thereof.  As  soon  as  practical  after  delivery  to 
Landlord  of  the  certified  annual  statement  required  under 
Section  2.08(d) (ii)  hereof,  the  Percentage  Rent  payable  for 
such  Fiscal  Year  shall  be  adjusted  between  Landlord  and  Tenant. 
Tenant  agrees  to  pay  to  Landlord,  on  demand,  the  amount  of  the 
deficiency  in  Percentage  Rent  paid  with  respect  to  such  Fiscal 
Year  as  may  be  necessary  to  effect  adjustment  to  the  agreed 
annual  Percentage  Rent.  If  the  Percentage  Rent  paid  by  Tenant 
to  Landlord  is  more  than  the  amounts  owing  as  shown  by  such 
certified  annual  statement,  the  amount  of  such  excess  payment 
shall  be  credited  against  (a)  the  next  due  installment  ( s ) of 
Net  Rent  to  the  extent  the  same  is  not  required  to  be  paid  as 
CMOS  pursuant  to  Section  2.14  hereof,  (b)  but  in  any  event  to 
an  installment  of  Net  Rent  due  in  the  same  Fiscal  Year  that 
such  detailed  statement  is  delivered  to  Landlord,  with  credit 
in  the  latter  instance  for  interest  thereon  from  the  date 
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Landlord  receives  such  certified  annual  statement  to  the  date 


of  credit  at  the  Interest  Rate. 

(c)  Notwithstanding  the  foregoing,  if  the  Percentage  Rent 
paid  to  Landlord  hereunder  with  respect  to  any  or  all  the 
Retail  Parcels  or  the  ARE  Parcels  calculated  separately  equals 
or  exceeds  Two  Hundred  Thousand  Dollars  ($200,000)  for  two  (2) 
consecutive  Fiscal  Years,  then  the  Percentage  Rent  applicable 
to  the  relevant  parcels  as  to  which  Percentage  Rent  exceeds  Two 
Hundred  Thousand  Dollars  ($200,000)  shall  thereafter  be  payable 
quarterly  on  or  before  the  forty-fifth  (45th)  day  following  the 
close  of  each  full  Fiscal  quarter  during  the  Term,  based  on  Net 
Cash  Flow  for  the  preceding  Fiscal  quarter,  based  on  the  Annu- 
alized Net  Cash  Flow  for  the  Net  Leasable  Retail  Space  and  the 
Net  Leasable  ARE  Space,  as  the  case  may  be,  within  such  Par- 
cel (s)  for  such  quarter.  Any  excess  or  deficiency  in  annual 
Percentage  Rent  paid  to  Landlord  hereunder  shall  be  adjusted 
between  the  parties  in  the  manner  set  out  in  the  third  sentence 
of  the  preceding  Section  2.08(b).  Annualized  Net  Cash  Flow  for 
the  Net  Leasable  Retail  Space  shall  be  determined  by  multiply- 
ing the  Net  Cash  Flow  from  the  Net  Leasable  Retail  Space  within 
the  Retail  Parcels  for  the  Fiscal  quarter  by  four  (4)  to  deter- 
mine the  Net  Cash  Flow  from  such  parcels  for  the  Fiscal  Year 
and  dividing  such  Net  Cash  Flow  by  the  square  footage  of  the 
Net  Leasable  Retail  Space  within  the  Retail  Parcels  and  there- 
fore determining  the  Variable  Retail  Percentage,  and 


32 


•OMI 


mm  o*  -m-*- — 

s ‘ki«  /•••»»iOl  JiSiJ ^ 

' ' V,  '"•  ■ ' ' ■"  . ■ ' ' 

•4Mia»>x<rt  »«  11,  f*3  •■  ■ - 

tim  »»  .•££»  «tu»  aioibfli'::  oj 

i SM»  «**;,  » 

(ti  -so)  *t>:  todt  HwmwKflf  oM>»»toi.ap 

tom  .M«wt  WS.M1 

alff  i»t»«  -jOaH*  “ 

»tiC»  »*•*<»  iK»5A0SW  «*Wo«  b«te«/a 

•«r  •«’'**  •<»  «»  “* 

««k  a*  mmrn*  ,0imt  "Af  >oi*nl»  •#M)iw|>  >r!'«rt  11«1-  *»•»  i«>  - 

.«<««  <-«»  «•  •»••«»  »<j»  ?<•» 

Mir  Hia  ,•**•“•*  ipl  '♦oW . 11^ 

-t»n  t!3m»  rtiiwiv  .m  t«n  ■M'», '«•  3*« 

,ti  X?«**SW*>«*,  ••••«*  vA  <*W«  ’'O* 

btJ*»iU  «d  I|«a»  4*a****«  IWPJtixwd  O*  )«p« 

«p«aMM*  0fit  *1  -*l»  »•«  -spfia**  W/y»ta«(j  »dJr  o#»«a*^ 

M,  Mssi  AMa.:  j*«  sa»«.,»s4  pi#  W 

-ti%«ii-i-v«»  m -to 

>wr«  1**3  y»*'  »'»*' 

" ,jj^  4urnmt^-mj  *03  ,«r,  rt»o* 

«|r  ;»  |rr~  * •>!  If*  ^ a.iairi4>  *a«s  ^ 

' .fnmt  *4*  in-«A  ntiy  Utam- 

tIM  •W4i*V.'/  Jb  Tn«lfVW‘:****fe  ■ *1^* 


multiplying  the  Net  Cash  Flow  from  the  Retail  Parcels  for  such 
Fiscal  quarter  by  the  appropriate  Variable  Retail  Percentage. 
Annualized  Net  Cash  Flow  for  the  Net  Leasable  ARE  Space  shall 
be  determined  by  multiplying  the  Net  Cash  Flow  from  the  Net 
Leasable  ARE  Space  within  the  ARE  Parcels  for  the  Fiscal  quar- 
ter  by  four  (4)  to  determine  the  Net  Cash  Flow  from  such  par- 
cels for  the  Sublease  Year  and  dividing  such  Net  Cash  Flow  by 
the  square  footage  of  the  Net  Leasable  ARE  Space  with  the  ARE 
Parcels  and  therefore  determining  the  Variable  ARE  Percentage, 
and  multiplying  the  Net  Cash  Flow  from  the  ARE  Parcels  for  such 
Fiscal  quarter  by  the  appropriate  Variable  ARE  Percentage. 

(d)  From  and  after  the  date  hereof.  Tenant  shall  furnish 
to  Landlord  the  following: 

(i)  within  forty-five  (45)  days  after  the  end  of 
each  of  the  first  three  (3)  Fiscal  quarters  in  each  Fiscal 
Year,  a financial  statement  of  operations  of  the  Premises 
for  the  period  from  the  beginning  of  such  Fiscal  Year  to 
the  end  of  such  Fiscal  quarter,  setting  forth  in  each  case 
in  comparative  form  the  corresponding  figures  from  the 
most  recent  operating  budget,  all  in  reasonable  detail  and 
certified  as  complete  and  correct  in  all  material  respects 
(subject  to  changes  resulting  from  year-end  audit  adjust- 
ments) by  an  authorized  officer  of  Tenant; 
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(ii)  within  sixty  (60)  days  after  the  end  of  each 
Fiscal  Year,  a financial  statement  of  operations  of  the 
Premises  for  such  Fiscal  Year,  in  the  form  required  under 
subparagraph  (d)(iii)  next  following,  certified  as  com- 
plete and  correct  in  all  material  respects  (subject  to 
changes  resulting  from  the  results  of  the  year-end  audit 
required  under  the  following  subparagraph  (d)(iii))  by  an 
authorized  officer  of  Tenant;  and 

(iii)  within  one  hundred  twenty  (120)  days  after  the 
end  of  each  Fiscal  Year,  a financial  statement  of  opera- 
tions of  the  Premises  for  such  Fiscal  Year,  showing  (A) 
the  Net  Cash  Flow  per  square  foot  from  the  Net  Leasable 
ARE  Space  within  the  ARE  Parcels  and  from  the  Net  Leasable 
Retail  Space  within  the  Retail  Parcels  and  each  component 
thereof  and  (B)  the  Net  Cash  Flow  from  the  Net  Leasable 
Retail  Space  and  the  Net  Leasable  ARE  Space  within  the 
Retail  Parcels,  the  ARE  Parcels  and  each  component  thereof 
for  such  Fiscal  Year  and  all  items  included  in  the  calcu- 
lation thereof,  computed  in  accordance  with  generally 
accepted  accounting  principles  consistently  applied,  and 
setting  forth  in  each  case  in  comparative  form  the  corre- 
sponding figures  for  the  previous  Fiscal  Year,  all  in 
reasonable  detail  and  duly  certified  without  material 
exception  by  an  independent  certified  public  accountant 
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who  is  a member  of  the  American  Institute  of  Certified 


Public  Accountants. 

(e)  All  payments  required  to  be  paid  hereunder  other  than 
payment  of  Net  Rent  shall,  as  to  each  Parcel  demised  hereunder, 
commence  on  the  Commencement  Date. 

SECTION  2.09.  Books  and  Records;  Interest  on  Payments. 
Tenant  agrees,  for  the  benefit  of  the  Landlord,  to  maintain 
accurate  and  complete  books  and  records  showing  all  Net  Cash 
Flow,  Gross  Revenues,  Operating  Expenses,  Development  Costs, 
and  Mortgage  Payments  from  the  Retail  Parcels  and  the  ARE 
Parcels  for  a period  of  not  less  than  three  (3)  years  after  the 
expiration  of  the  Fiscal  Year  to  which  such  records  relate. 
Landlord  shall  have  the  right  during  normal  business  hours  and 
upon  reasonable  notice  to  examine  and  audit  from  time  to  time 
Tenant's  records  of  Net  Cash  Flow,  Gross  Revenues,  Operating 
Expenses,  Development  Costs  and  Mortgage  Payments  and  related 
books  of  account  at  any  time  during  the  Term  of  this  Sublease 
and  any  extensions  thereof  and  for  a period  of  six  (6)  months 
after  the  termination  of  this  Sublease  and  any  extensions 
thereof.  If  such  audit  shall  disclose  an  underpayment  of 
Percentage  Rent  to  Landlord  which  is  five  percent  (5%)  or  more 
in  excess  of  the  Percentage  Rent  theretofore  computed  and  paid 
by  Tenant  for  such  calendar  year,  then  Tenant  shall  pay  for  the 
cost  of  such  audit,  unless  a third  accounting  firm  is  selected 
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pursuant  to  the  next  sentence  and  such  accounting  firm  deter- 
mines that  the  underpayment  is  not  in  excess  of  five  percent 
(5%)  of  the  Percentage  Rent  theretofore  computed  and  paid  by 
Tenant  for  any  Fiscal  Year;  otherwise,  such  audit  shall  be  at 
the  expense  of  Landlord.  If  Tenant’s  accountant  disagrees  with 
the  audit  results  of  Landlord’s  accountants.  Tenant  and  Land- 
lord will  select  a third  accounting  firm,  reasonably  satisfac- 
tory to  both,  whose  audit  will  be  determinative  of  the 
Percentage  Rent  due.  Tenant  shall  pay  for  the  cost  of  such 
audit  if  such  audit  discloses  an  underpayment  of  Percentage 
Rent  which  is  in  excess  of  five  percent  (5%)  of  the  Percentage 
Rent  theretofore  computed  and  paid  by  Tenant  for  any  Fiscal 
Year;  otherwise,  such  audit  shall  be  at  the  expense  of  Land- 
lord. If  the  parties  are  unable  to  agree  on  a third  accounting 
firm,  the  Percentage  Rent  due  shall  be  determined  by  arbitra- 
tion pursuant  to  Section  31.02  hereof.  Any  additional  Percent- 
age Rent  which  is  ultimately  determined  to  be  payable  shall  be 
paid  to  Landlord  within  thirty  (30)  days  of  such  determination, 
with  interest  at  a rate  equal  to  the  lesser  of  (i)  two  percent 
(2%)  over  the  prime  rate  announced  from  time  to  time  by  Bank  of 
America  National  Trust  and  Savings  Association  or  (ii)  the 
maximum  rate  Landlord,  as  a public  agency,  is  permitted  by  law 
to  pay  (or,  if  Landlord  is  a private  entity,  the  maximum  rate 
an  individual  is  permitted  by  law  to  charge)  (’’Interest  Rate") 
from  the  thirtieth  (30th)  day  after  the  end  of  the  Accounting 
Period  with  respect  to  which  such  Percentage  Rent  is  due. 
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If  any  Manager  operates  the  Premises  or  any  portion 
thereof.  Landlord  will  accept  the  statements  referred  to  above 
from  such  Manager  with  respect  to  the  portion  of  the  Premises 
which  it  operates. 


SECTION  2.10.  Additional  Rent.  It  is  the  purpose  and 
intent  of  Landlord  and  Tenant  that  except  as  specifically 
provided  to  the  contrary  in  this  Sublease,  the  Net  Rent  shall 
be  absolutely  net  to  Landlord,  so  that  this  Sublease  shall 
yield,  net  to  Landlord,  the  Net  Rent  specified  in  Section  2.02 
hereof  in  each  year  during  the  Term  of  this  Sublease  and  that, 
except  as  otherwise  provided  in  this  Sublease,  all  costs,  fees, 
interest,  charges,  expenses,  reimbursements  and  obligations  of 
every  kind  and  nature  whatsoever  relating  to  the  Premises  that 
may  arise  or  become  due  during  or  out  of  the  Term  of  this 
Sublease  shall  be  paid  or  discharged  by  Tenant  as  Additional 
Rent,  and  Tenant  hereby  agrees  to  indemnify  and  to  save  Land- 
lord harmless  from  and  against  such  costs,  fees,  charges, 
expenses,  reimbursements  and  obligations  and  any  interest 
thereon.  Additional  Rent  shall  include  interest  at  the 
Interest  Rate  on  such  of  the  amounts  and  obligations  as  are 
payable  to  Landlord  and  are  not  paid  within  five  (5)  business 
days  after  the  due  date,  such  interest  to  accrue  from  the  due 
date  thereof  (except  as  to  those  portions  of  Percentage  Rent 
payable  as  provided  in  the  last  sentence  of  the  first  paragraph 
of  Section  2.09  hereof)  at  the  Interest  Rate. 
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SECTION  2.11.  No  Setoff.  Except  as  specifically  provided 


to  the  contrary  in  Section  2.14  hereof  and  in  Section  47.73 
hereof.  Tenant  covenants  to  pay  the  Net  Rent  and  the  Additional 
Rent  herein  reserved  and  all  other  sums  which  may  become  due 
hereunder  or  be  payable  by  Tenant  hereunder,  at  the  times  and 
in  the  manner  in  this  Sublease  provided  without  notice  or 
demand  and  with  the  right  of  setoff  only  if  a claim  of  Tenant 
against  Landlord  has  been  reduced  to  judgment  or  award  in  an 
arbitration  proceeding  provided  for  in  this  Sublease.  The  Net 
Rent,  Additional  Rent  and  other  amounts  required  to  be  paid  by 
Tenant  hereunder  are  sometimes  collectively  referred  to  as,  and 
shall  constitute,  "Rent." 

SECTION  2.12.  Security  Deposit.  Subject  to  the  last 
sentence  of  this  Section  2.12,  upon  completion  of  construction 
of  the  Improvements  as  Certified  by  Landlord,  Tenant  shall 
deposit  with  Landlord  an  amount  equal  to  Five  Hundred  Thousand 
Dollars  ($500,000)  as  a security  deposit  for  the  performance  of 
Tenant  of  the  provisions  of  this  Sublease.  Such  amount  shall 
be  deposited  in  the  form  of  cash  or  a letter  of  credit  issued 
by  a bank  and  in  form  and  substance  satisfactory  to  Landlord. 
Any  such  letter  of  credit  shall  be  replaced  on  each  anniversary 
of  its  issuing  date  by  a letter  of  credit  in  the  amount  of  Five 
Hundred  Thousand  Dollars  ($500,000)  plus  the  T-Bill  Rate  on  the 
face  amount  of  the  letter  of  credit  being  replaced  determined 
at  the  time  of  the  issuance  of  any  such  letter  of  credit  and 
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shall  be  issued  by  a bank  and  otherwise  be  in  form  and  sub- 
stance satisfactory  to  Landlord.  Each  letter  of  credit  shall 
provide  that  the  payee  thereof  may  draw  thereon  in  the  event  of 
default  hereunder  and  in  the  event  Tenant  fails  to  substitute  a 
new  letter  of  credit  pursuant  to  this  Section.  Any  cash  shall 
be  placed  by  Landlord  in  a separate  account  and  shall  be  in- 
vested in  any  investment  chosen  by  Landlord  which  the  City  and 
County  of  San  Francisco  is  legally  permitted  to  make.  All 
interest  earned  on  such  deposit  shall  become  part  of  such 
deposit.  If  Tenant  is  in  default.  Landlord  may  draw  on  the 
security  deposit  (including  any  letter  of  credit)  and  may,  but 
shall  not  be  obligated  to,  use  the  amount  drawn,  or  any  portion 
thereof,  to  cure  the  default  or  to  compensate  Landlord  for  all 
damage  sustained  by  Landlord  resulting  from  Tenant's  default. 
If  Tenant  is  not  in  default  on  the  date  three  (3)  years  from 
the  Opening  Date,  Landlord  shall  return  to  Tenant  the  letter  of 
credit  to  the  extent  not  drawn  or  so  much  of  the  amount  of  any 
other  security  deposit  as  has  not  been  previously  used  by 
Landlord.  Landlord  agrees  to  accept  the  deposit  under  the 
ARE/Retai 1/Parking  Lease  as  compliance  with  this  Section  so 
long  as  said  deposit  is  maintained  pursuant  to  the  terms  of 
said  Lease  as  security  for  the  performance  of  Tenant  hereunder. 

SECTION  2.13.  Arbitration.  All  disputes  regarding  the 
computation  of  Net  Rent  and  each  component  thereof  under  this 
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Article  shall  be  arbitrated  in  accordance  with  Section  31.02  of 


this  Sublease. 

SECTION  2.14.  Gardens  Management,  Operations  and  Security 
(CMOS)  Payments . 

(a)  For  purposes  of  this  Section  2.14  and  other  provi- 
sions hereof  where  such  defined  terms  are  used,  the  following 
definitions  shall  apply: 

(i)  "CMOS"  means  the  annual  expenditure  of  Gardens 
Maintenance  Costs  to  be  made  pursuant  to  the  Gardens 
Budget  for  the  maintenance,  operation  and  security  of  the 
Gardens  Parcel  necessary  to  maintain,  operate  and  secure 
the  Gardens  Parcel  in  accordance  with  the  provisions 
hereof,  limited,  however,  to  the  funds  annually  available 
for  such  purposes  from  the  Separate  Account  (described  in 
subsection  (e)  of  this  Section  2.14). 

(ii)  "GMOS  Reserve"  means  an  amount  equal  to  fifty 
percent  (50%)  of  the  prior  year's  Gardens  Budget. 

(iii)  "Gardens  Parcel"  means  the  CB-3  Gardens 
Parcel . 
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(iv)  The  "Gardens  Budget"  means  the  budget  submitted 
by  the  Gardens  Operator  and  approved  by  the  Agency  setting 
forth  the  annual  amount  allocated  for  GMOS. 

(b)  Because  of  the  integrated  nature  of  the  development  ' 
of  the  real  property  described  on  Exhibits  C and  D hereof,  and 
because  of  the  importance  to  the  Landlord  that  the  ARE/Retail 
uses  on  such  real  property  be  constructed  and  successfully 
operated  as  part  of  the  integrated  development,  and  because 
appropriate  operation,  maintenance  and  security  of  the  Gardens 
Parcel  on  CB-3  is  necessary  to  the  integration  and  viability  of 
the  development  and  of  importance  to  the  Tenant  and,  in  the 
opinion  of  the  parties,  essential  to  the  ultimate  commercial 
and  noncommercial  success  of  the  Retail  and  ARE  uses  on  CB-3, 
to  the  extent  hereinafter  set  forth.  Tenant  will  undertake  the 
obligation  to  the  extent  provided  below  to  fund  the  GMOS  and 
the  GMOS  Reserve  for  the  term  of  this  Sublease  by  payments  into 
the  Separate  Account  with  a corresponding  reduction  in  the 
obligations  of  Tenant  to  pay  Net  Rent  under  this  Sublease. 

(c)  Notwithstanding  Tenant’s  funding  of  GMOS  and  GMOS 
Reserve,  the  Tenant’s  annual  Net  Rent  obligation  under  this 
Sublease  shall  never  exceed  an  amount  determined  as  follows: 
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(i)  The  amount  of  annual  Net  Rent  computed 
without  consideration  of  Tenant's  CMOS  and  CMOS 
Reserve  less 

(ii)  Tenant's  CMOS  and  CMOS  Reserve. 

(d)  For  purposes  of  this  Section  2.14,  Tenant's  CMOS  and 
CMOS  Reserve  obligation  consists  of  the  payment  of  eighty 
percent  (80%)  of  the  CMOS  and  one  hundred  percent  (100%)  of  the 
CMOS  Reserve  determined  as  hereinafter  set  forth. 

(e)  Pursuant  to  Section  2.15  of  the  ARE/Retail/Parking 
Lease,  a separate  account  (the  "Separate  Account")  has  been  or 
shall  be  established  by  the  Agency  into  which: 

(i)  The  tenant  under  the  hotel  lease,  the  owner  of 
the  office  building  and  the  tenant  under  the  ARE/Retail/ 
Parking  Lease  (all  with  respect  to  their  respective  inter- 
ests in  CB-1  and  CB-2  pursuant  to  the  DDA  and  Attachments 
thereto)  shall  pay  in  the  aggregate  twenty  percent  (20%) 
of  the  CMOS  for  the  Gardens  Parcels  on  CB-2,  as  set  forth 
in  the  Gardens  Budget  for  such  parcels  and  Tenant  hereun- 
der shall  pay  twenty  percent  (20%)  of  GMOS  for  the  Gardens 
Parcel  on  CB-3  as  set  forth  in  the  Gardens  Budget  for  such 
parcel  and  as  provided  in  Section  47.38  hereof; 
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(ii)  Tenant  shall  also  pay  Tenant's  CMOS  and  CMOS 
Reserve  payments  specified  in  subsection  (d)  above;  and 

(iii)  If  the  Net  Rent  is  greater  than  the  amounts 
specified  in  clause  (ii)  immediately  above.  Tenant  shall 
also  pay  the  difference  between  the  Net  Rent  for  any 
Fiscal  Year  and  the  payments  under  clause  (ii)  immediately 
above . 

Landlord  shall  notify  Tenant  of  the  bank  account 
maintained  by  Landlord  which  constitutes  such  Separate  Account 
at  all  times  during  the  term  of  the  ARE/Retail/Parking  Lease 
and  Tenant  shall  restrict  all  payments  of  Net  Rent  hereunder  in 
a manner  which  will  assure  the  deposit  thereof  in  such  bank 
account.  Withdrawal  of  funds  from  such  bank  account  shall  be 
governed  by  the  provisions  of  Section  2.15  of  the  ARE/Retail/ 
Parking  Lease  and  not  this  Lease.  In  accordance  with  the  DDA, 
certain  "Severance  Leases"  (as  defined  therein)  may  be  entered 
into  in  lieu  of  the  ARE/Retail/Parking  Lease;  in  such  event  the 
references  in  this  Section  2.11  to  the  "Are/Retail/Parking 
Lease"  shall  be  to  the  "Retail  Lease"  as  defined  in  the  DDA. 

(f)  Tenant  shall  pay  the  amounts  required  to  be  paid 
under  subsection  (e)(i)  into  the  Separate  Account  at  the  times 
specified  in  Section  47.38  below  and  the  amounts  required  under 
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subsections  (e)(ii)  and  (iii)  at  the  times  specified  above  for 
the  payment  of  Net  Rent  and  each  component  thereof. 

(g)  Tenant's  payments  under  this  Section  for  CMOS  and 
CMOS  Reserve  Payments  shall  not  be  deemed  to  be  rent;  provided, 
however,  that  for  purposes  of  default  and  Agency' s rights  and 
remedies  set  forth  in  this  Sublease,  Tenant's  obligations  to 
fund  CMOS  and  CMOS  Reserve  to  the  extent  hereinabove  provided 
shall  be  deemed  an  obligation  to  pay  Rent. 

SECTION  2.15.  Omitted  Intentionally. 


ARTICLE  3 

DEVELOPMENT;  OPENING  DATE 

SECTION  3.01.  Development;  Opening  Date.  Tenant  shall 
commence  and  complete  construction  of  the  Initial  Improvements 
on  the  Premises  in  accordance  with  the  DDA,  and  subject  to  all 
the  terms,  covenants,  conditions  and  restrictions  in  the  DDA 
and  this  Sublease.  The  Initial  Improvements  on  the  Premises 
shall  be  open  for  business  (the  "Opening  Date")  on  or  before 
the  date  four  (4)  months  from  the  completion  of  construction  of 
the  Initial  Improvements  as  Certified  by  the  Landlord;  provid- 
ed, however,  that  (i)  if  the  development  of  the  Developer's 
Rooftop  Surface  is  undertaken  by  Developer  pursuant  to  this 
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Sublease  concurrently  with  the  development  of  the  Retail  and 
ARE  Parcels  under  the  ARE/Retai 1/Parking  Lease  as  part  of 
Phase  2 (as  defined  in  the  DDA),  and  is  not  Delayed  (as  defined 
in  the  DDA  with  respect  to  the  CB-3  Parcels  thereunder)  ^ and 
(ii)  if  the  Manager  of  the  CB-1  and  CB-2  Retail  Parcels  (as 
defined  in  the  ARE/Retai  1/Parking  Lease)  is  also  both  (x)  the 
Manager  of  the  CB-2  ARE  Parcels  (as  defined  in  the  ARE/Retail/ 
Parking  Lease)  and  (y)  the  Manager  of  the  Retail  and  ARE  Par- 
cels under  this  Sublease,  then,  in  such  event,  the  Opening  Date 
shall  be  the  Grand  Opening  Date  (as  defined  in  the  ARE/Retail/ 
Parking  Lease).  Except  as  provided  herein.  Tenant  shall  use 
its  best  efforts,  consistent  with  Tenant's  prudent  business 
judgment,  to  enter  into  Space  Subleases  for  the  Retail  and  ARE 
Parcels  and  to  open  them  for  business  as  soon  as  possible,  but 
Tenant  shall  not  be  deemed  to  be  in  default  hereunder  if  Tenant 
has  used  best  efforts  to  enter  into  such  Space  Subleases. 
Tenant's  failure  to  subsidize  any  Space  Subtenant  (including, 
without  limitation,  rent  deferrals  and  similar  tenant  induce- 
ments) shall  not  be  deemed  a failure  to  use  best  efforts. 
Tenant  shall  own  the  Improvements  on  the  Premises  during  the 
Term  of  this  Sublease.  At  the  expiration  or  earlier  termina- 
tion of  the  Term  of  this  Sublease,  however,  title  to  the  Im- 
provements shall  vest  in  Landlord  without  further  action  of  any 
party. 
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SECTION  3.02.  As-Built  Plans  and  Specifications.  Through- 


out the  Term  of  this  Sublease  within  a reasonable  time  after 
completion  of  construction  of  any  Improvements  (including  those 
located  in  Subtenant  Spaces),  Tenant  will  use  due  diligence  to 
furnish  Landlord  with  copies  of  as-built  plans  and  specifica- 
tions for  such  Improvements. 

SECTION  3.03.  Leases  of  Retail  and  ARE  Parcels.  The 
Premises  shall  be  used  for  retail  and  ARE  purposes  as  set  forth 
in  Paragraphs  5.4  and  5.5  of  the  Agency  Lease.  Tenant  cove- 
nants to  comply  with  the  requirements  of  such  sections;  provid- 
ed, however,  that  if  the  last  sentence  of  Section  5.5  of  the 
Agency  Lease  becomes  operative.  Tenant  may  (with  Landlord's 
approval,  which  shall  not  be  unreasonably  withheld)  convert  the 
improvements  affected  by  a termination  of  use  thereunder  to  any 
other  commercial  use  not  incompatible  with  the  uses  permitted 
for  the  Premises. 


ARTICLE  4 


PAYMENT  OF  IMPOSITIONS 


SECTION  4.01.  Taxes. 


(a)  From  the  date  hereof  to  the  end  of  the  tax  fiscal 
year  in  which  this  Sublease  commences,  the  Premises  leased  to 
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Tenant  hereunder  shall  be  assessed  and  taxed  in  the  same  manner 


as  privately  owned  property  as  contemplated  in  California 
Health  and  Safety  Code  Section  33673,  and  Tenant  shall  pay 
taxes  upon  the  assessed  value  of  the  entire  Premises  as  is 
provided  in  Section  33673  of  the  California  Health  and  Safety 
Code  and  not  merely  upon  the  assessed  value  of  its  leasehold 
interest.  The  sum  paid  by  Tenant  shall  be  based  upon  the 
annual  tax  rate  of  the  City  and  County  of  San  Francisco  and  an 
estimate  by  the  Assessor  of  the  City  and  County  of  San  Francis- 
co of  the  probable  annual  valuation  at  which  the  entire  Premis- 
es (and  not  merely  the  assessed  value  of  the  leasehold 
interest)  would  be  assessed  if  taxable.  Such  sum  shall  be  paid 
to  Landlord  at  the  same  time  or  times  that  real  property  taxes 
are  payable  and  shall  be  a part  of  Impositions  (as  defined 
herein) . Nothing  in  this  Section  or  any  other  provision  of  this 
Sublease  shall  be  deemed  or  construed  to  prevent  Tenant  from 
appealing  the  Assessor's  estimate  of  valuation  to  the  Assess- 
ment Appeals  Board  of  the  City  and  County  of  San  Francisco.  In 
the  event  that  the  Assessment  Appeals  Board  reduces  the  Asses- 
sor's estimate  of  valuation  and  by  such  action  effectively  sets 
a lower  valuation.  Landlord  shall  refund  to  Tenant  the  prorated 
difference  in  the  sum  paid  as  in  lieu  of  taxes  by  Tenant, 
provided  that  such  sum  has  not  already  been  forwarded  to  the 
City  and  County  of  San  Francisco,  in  which  case  no  refund  shall 
be  paid  by  landlord,  and  Tenant  must  look  to  the  City  and 
County  of  San  Francisco  for  any  such  refund.  It  is  the 
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responsibility  of  Tenant  to  notify  Landlord  in  writing  of 
Tenant's  intent  to  appeal.  If  such  notice  is  given.  Landlord 
will  hold  the  sum  paid  in  lieu  of  taxes  for  a period  of  six  (6) 
months,  and  thereafter.  Landlord  shall  have  no  obligation  to 
refund  any  such  amounts  to  Tenant. 

(b)  From  the  end  of  the  tax  fiscal  year  in  which  this 
Sublease  commences  to  the  end  of  the  Term  hereof,  the  Premises 
leased  to  Tenant  hereunder  shall  be  assessed  and  taxed  in  the 
same  manner  as  privately  owned  property  as  contemplated  in 
California  Health  and  Safety  Code  Section  33673,  and  Tenant 
shall  pay  taxes  upon  the  assessed  value  of  the  entire  Premises 
and  not  merely  upon  the  assessed  value  of  its  leasehold  inter- 
est, as  provided  in  Section  33673  of  the  California  Health  and 
Safety  Code.  The  sum  paid  by  Tenant  shall  be  based  upon  the 
annual  tax  rate  of  the  City  and  County  of  San  Francisco  and  an 
estimate  by  the  Assessor  of  the  City  and  County  of  San  Francis- 
co of  the  probable  annual  valuation  at  which  the  entire  Premis- 
es (and  not  merely  the  assessed  value  of  the  leasehold 
interest)  would  be  assessed  if  taxable. 

(c)  Tenant  covenants  and  agrees  to  pay,  before  any  fine, 
penalty,  interest  or  cost  may  be  added  thereto  for  the  nonpay- 
ment thereof,  all  Impositions,  which  are  or  may  heretofore  have 
been  or  shall  hereafter  be  assessed,  levied,  confirmed,  imposed 
or  become  a lien  upon  the  Premises  or  any  part  thereof  or  have 
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or  shall  become  payable  prior  to  the  commencement  of,  or  during 
the  Term  of,  this  Sublease;  if,  by  law,  any  such  Imposition  may 
be  paid  in  installments.  Tenant  may  pay  the  same  (and  any 
accrued  interest  thereon)  in  installments  before  any  fine, 
penalty,  interest  or  cost  may  be  added  thereto  for  the  nonpay- 
ment thereof.  "Impositions"  shall  be  defined  as  all  taxes 
(including,  without  limitation,  transit  taxes,  possessory 
interest  taxes  associated  with  the  Premises  and  the  execution 
of  this  Sublease),  assessments  (including,  without  limitation, 
all  assessments  for  public  improvements  or  benefits,  whether  or 
not  commenced  or  completed  prior  to  the  date  hereof  and  whether 
or  not  to  be  completed  within  the  Term  hereof),  fees,  water, 
sewer  or  similar  rents,  rates  and  charges,  excises,  levies, 
vault  license  fees  or  rentals,  license  fees,  permit  fees, 
inspection  fees  and  other  authorization  fees  and  other  govern- 
mental charges  of  any  kind  or  nature  whatsoever,  whether  gener- 
al or  special,  ordinary  or  extraordinary,  foreseen  or 
unforeseen,  or  hereinafter  levied  or  assessed  in  lieu  of  or  in 
substitution  of  any  of  the  foregoing  of  every  character  (in- 
cluding all  interest  and  penalties  thereon),  which  at  any  time 
during  or  in  respect  of  the  Term  hereof  may  be  assessed,  lev- 
ied, confirmed  or  imposed  on  or  in  respect  of  or  be  a lien  upon 
the  property,  any  buildings  or  Improvements  which  are  now  or 
hereafter  located  thereon,  any  of  Tenant's  personal  property 
now  or  hereafter  located  thereon,  on  the  leasehold  estate 
created  hereby  or  which  may  be  imposed  upon  any  taxable 
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interest  of  Tenant  acquired  pursuant  to  this  Sublease  or  on 
account  of  any  taxable  possessory  right  which  Tenant  may  have 
required  pursuant  to  this  Sublease,  or  any  part  thereof  or 
which  may  be  levied  upon  or  measured  by  the  rent  payable  here- 
under, including,  without  limitation,  any  gross  receipts  tax 
levied  by  the  City  and  County  of  San  Francisco,  the  State  of 
California,  the  federal  government  or  any  other  governmental 
body  with  respect  to  receipt  of  such  rent  by  Landlord.  Tenant 
will  pay  or  reimburse  Landlord,  ■ as  the  case  may  be,  for  any 
fine,  penalty,  interest  or  cost  which  may  be  added  by  the 
collecting  authority  for  the  late  payment  or  nonpayment  of  any 
Imposition  required  to  be  paid  by  Tenant  hereunder.  Unless 
Tenant  shall  then  have  committed  an  Event  of  Default,  all 
Impositions  imposed  for  the  tax  year  in  which  this  Sublease 
shall  terminate  shall  be  apportioned  between  Tenant  and  Land- 
lord. Upon  demand  made  from  time  to  time  by  Landlord  with 
respect  to  each  payment  of  Impositions  before  it  becomes  due. 
Tenant  will  furnish  to  Landlord  for  inspection,  within  ninety 
(90)  days  after  the  date  when  any  Imposition  (unless  being 
contested  in  conformity  with  Article  5 hereof)  would  become 
delinquent,  official  receipts  of  the  appropriate  taxing  author- 
ity, or  other  proof  satisfactory  to  Landlord  evidencing  the 
payment  of  such  Imposition. 

SECTION  4.02.  Additional  Taxes.  Tenant  shall  pay  all 
taxes  assessed  by  any  governmental  authority  by  virtue  of  any 
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operations  by  Tenant  conducted  on  or  out  of  the  Premises,  It 
is  agreed  that  in  the  event  the  State  of  California  or  any 
taxing  authority  thereunder  taxes  (i)  the  rental  income  from 
real  estate  (whether  or  not  denominated  a gross  receipts  tax) ; 
(ii)  the  square  footage  of  the  Premises;  (iii)  the  act  of 
entering  into  this  Sublease;  (iv)  the  occupancy  of  Tenant;  or 
(v)  any  other  tax,  fee,  or  excise,  however  described,  includ- 
ing, without  limitation,  a so-called  value  added  tax,  so  as  to 
impose  a liability  upon  Landlord  for  the  amount  of  such  tax, 
then  Tenant  shall  be  liable  under  this  Sublease  for  the  payment 
of  the  taxes  so  imposed  during  the  Term,  or  any  renewal  thereof 
prior  to  delinquency.  In  order  to  determine  the  amount  of  such 
tax  for  which  Tenant  shall  be  liable,  the  Premises  shall  be 
considered  as  if  it  were  the  only  asset  of  Landlord,  and  the 
rent  paid  hereunder  shall  be  considered  as  if  it  were  the  only 
income  of  Landlord.  Tenant  will  pay  or  reimburse  Landlord,  as 
the  case  may  be,  for  any  fine,  penalty,  interest  or  cost  which 
may  be  added  by  the  collecting  authority  for  the  late  payment 
or  nonpayment  of  any  Imposition  required  to  be  paid  by  Tenant 
hereunder.  Unless  Tenant  shall  then  be  in  default,  all  Imposi- 
tions imposed  for  the  tax  year  in  which  this  Sublease  shall 
terminate  shall  be  apportioned  between  Tenant  and  Landlord. 

SECTION  4.03.  Landlord’s  Right  to  Pay.  If  Tenant,  in 
violation  of  the  provisions  of  this  Sublease,  shall  fail  to  pay 
and  to  discharge  any  Imposition,  Landlord  may  (but  shall  not  be 
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obligated  to)  pay  or  discharge  such  Imposition,  and  the  amount 
paid  by  Landlord  and  the  amount  of  all  costs,  expenses, 
interest  and  penalties  connected  therewith,  including  attor- 
neys' fees,  together  with  interest  at  the  Interest  Rate,  shall 
be  deemed  to  be  and  shall  be  payable  by  Tenant  as  Additional 
Rent  and  shall  be  reimbursed  to  Landlord  by  Tenant  on  demand. 


ARTICLE  5 
CONTESTS 

SECTION  5.01.  Contests . Tenant  shall  have  the  right, 
after  at  least  ten  (10)  days'  prior  written  notice  to  Landlord, 
to  contest  the  amount  or  validity  of  any  Imposition,  Laws  or 
Ordinances,  or  lien  by  appropriate  proceedings  conducted  in 
good  faith  and  with  due  diligence,  at  its  sole  cost  and  ex- 
pense. Tenant  shall  furnish  to  Landlord  security  reasonably 
satisfactory  to  Landlord  against  any  claim,  loss,  liability  or 
expense  incurred  as  a result  of  such  nonpayment  or  delay  there- 
in. In  the  event  of  any  such  contest  and  the  final  determina- 
tion thereof  adversely  to  Tenant,  Tenant  shall,  before  any 
fine,  interest,  penalty  or  cost  may  be  added  thereto  for  non- 
payment thereof,  pay  fully  and  discharge  the  amounts  involved 
in  or  affected  by  such  contest,  together  with  any  penalties, 
fines,  interest,  costs  and  expenses  that  may  have  accrued 
thereon  or  that  may  result  from  any  such  contest  by  Tenant,  and 
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after  such  payment  and  discharge  by  Tenant,  Landlord  will 
promptly  return  to  Tenant  such  security  as  Landlord  shall  have 
received  in  connection  with  such  contest,  without  interest. 
Landlord  shall  join  in  any  such  proceeding  if  any  law  now  or 
hereafter  in  effect  shall  require  that  such  proceedings  be 
brought  by  and/or  in  the  name  of  Landlord  or  any  owner  of  the 
Premises.  Neither  Landlord  nor  the  Premises  shall  be  subjected 
to  any  liability  for  the  payment  of  any  costs,  fees,  including 
attorneys'  fees,  or  expenses  in  connection  with  any  such  pro- 
ceeding, and  Tenant  covenants  to  indemnify  and  save  harmless 
Landlord  and  the  Premises  from  any  such  costs,  fees  or  expens- 
es. Tenant  shall  be  entitled  to  any  refund  of  any  such  Imposi- 
tion and  penalties  or  interest  thereon,  which  shall  have  been 
paid  by  Tenant  or  paid  by  Landlord,  for  which  Landlord  shall 
have  been  fully  reimbursed. 


ARTICLE  6 
INSURANCE 

SECTION  6.01.  All-Risk  Coverage  and  Liability.  Tenant 
shall,  at  Tenant's  sole  cost  and  expense,  from  the  Commencement 
Date  to  the  later  of  (i)  the  last  day  of  the  term  hereof  or 
(ii)  the  last  day  Tenant  is  in  possession  hereunder,  keep  such 
Parcel  and  Tenant's  Personal  Property  insured  as  follows: 
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(a)  Prior  to  completion  of  the  Initial  Improvements  as 
Certified  by  Landlord  on  such  Parcel,  in  accordance  with  all  of 
the  terms  of  the  Disposition  Agreement; 

(b)  After  completion  of  the  Initial  Improvements  as 
Certified  by  Landlord  on  such  Parcel,  in  accordance  with  Sec- 
tions 47.52,  47.53  and  47.54  hereof; 

(c)  After  the  completion  of  the  Initial  Improvements  as 
Certified  by  Landlord  on  such  Parcel,  if  available,  business 
interruption  insurance  for  loss  caused  by  any  of  the  perils  or 
hazards  set  forth  in  and  required  to  be  insured  pursuant  hereto 
in  an  amount  not  less  than  the  aggregate  of  all  Net  Rent  and 
Impositions  for  the  prior  Fiscal  Year.  For  purposes  of  calcu- 
lating the  amount  of  such  business  interruption  insurance 
required.  Landlord  and  Tenant  shall  agree  upon  an  estimate  of 
the  Percentage  Rent  for  the  first  Fiscal  Year,  and  for  each 
Fiscal  Year  thereafter  for  purposes  of  this  calculation  the 
Percentage  Rent  shall  be  equal  to  the  actual  Percentage  Rent 
paid  to  Landlord  for  the  preceding  Fiscal  Year  pursuant  to 
Section  2.04  hereof,  plus  fifteen  percent  (15%).  The  amount  of 
the  initial  business  interruption  insurance  shall  be  calculated 
from  the  date  of  completion  of  the  Improvements,  as  Certified 
by  Landlord,  and  shall  be  adjusted  one  hundred  twenty  (120) 
days  after  the  beginning  of  each  Fiscal  Year  thereafter. 
During  any  period  that  business  is  interrupted  as  the  result  of 
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any  casualty,  the  Percentage  Rent  shall  be  the  greater  of  (i) 
the  payment  calculated  as  otherwise  set  forth  in  Article  2 
hereof  and  (ii)  the  Percentage  Rent  for  the  comparable  period 
during  the  next  preceding  Fiscal  Year  which  ended  prior  to  such 
business  interruption;  and 

(d)  Tenant  shall  furnish  to  Landlord  duplicates  of  or 
certificates  with  respect  to  the  policies  required  under  sub- 
section (c)  of  this  Section  within  thirty  (30)  days  after  the 
date  the  Improvements  are  completed  as  Certified  by  Landlord, 
and  each  policy  shall  provide  that  no  cancellation,  modifica- 
tion or  termination  thereof  for  any  reason  other  than  on  ac- 
count of  nonpayment  of  premiums  or  any  other  reason  shall  be 
effective  until  at  least  thirty  (30)  days  after  mailing  or 
otherwise  sending  written  notice  thereof  to  Landlord,  and  in 
the  case  of  nonpayment  of  premiums,  ten  (10)  days  after  mailing 
or  otherwise  sending  written  notice  thereof  to  Landlord. 

SECTION  6.02.  Landlord’s  Right  to  Maintain.  If,  at  any 
time.  Tenant  shall  neglect  to  maintain  the  insurance  required 
pursuant  to  Section  6.01  hereof  or  shall  fail  to  deliver  poli- 
cies as  required  pursuant  to  this  Article,  Landlord  may,  upon 
five  (5)  business  days  written  notice  to  Tenant,  effect  such 
insurance  as  the  agent  of  Tenant,  by  taking  out  policies  in 
companies  satisfactory  to  Landlord  running  for  a period  not 
exceeding  three  (3)  years  in  any  one  policy.  Landlord  shall 
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not  be  limited  in  the  proof  of  any  damages  which  Landlord  may 
claim  against  Tenant  (arising  out  of  or  by  reason  of  Tenant's 
failure  to  provide  and  keep  in  force  insurance  as  aforesaid)  to 
the  amount  of  the  insurance  premium  or  premiums  not  paid  or 
incurred  by  Tenant  and  which  would  have  been  payable  upon  such 
insurance,  but  shall  be  entitled  to  recover  as  damages  for  such 
breach  the  uninsured  amount  of  any  loss  or  damages  and  the 
costs  and  expenses  of  suit  suffered  or  incurred  during  any 
period  when  Tenant  shall  have  failed  or  neglected  to  provide 
such  insurance. 

SECTION  6,03.  Assignment  of  Policies.  Upon  the  termina- 
tion or  expiration  of  the  Term  of  this  Sublease,  Landlord  may 
require  Tenant  to  assign  to  it  any  policies  of  insurance  af- 
fecting the  Improvements,  except  for  insurance  carried  under  a 
blanket  policy  or  policies  covering  other  properties  operated 
by  Tenant  or  its  affiliates.  In  the  event  of  an  assignment  of 
any  such  policy,  the  premium  shall  be  prorated  between  Landlord 
and  Tenant  as  of  the  date  of  such  termination  or  expiration. 
In  the  event  that  an  assignment  is  not  required  as  to  any 
policy  or,  in  the  case  of  a blanket  policy,  if  coverage  is 
terminated,  any  premium  refund  shall  be  payable  to  Tenant. 

SECTION  6.04.  Proceeds . All-risk  coverage  insurance 
proceeds  and  earthquake  and  flood  insurance  proceeds  and  boiler 
and  machinery  insurance  proceeds  paid  to  Tenant  by  reason  of 
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damage  to  or  destruction  of  the  Improvements  shall  be  used  by 
Tenant  to  restore  the  Improvements  in  accordance  with  Section 
47.27  hereof.  If,  pursuant  to  Section  47.27  hereof.  Tenant  is 
excused  from  restoring  the  Improvements,  all  insurance  proceeds 
other  than  those  utilized  to  raze  buildings  and  clear  the  CB-3 
Site  as  required  by  this  Sublease  shall  be  paid  to  the  Landlord 
and  this  Sublease  shall  terminate. 

ARTICLE  7 

LANDLORD’S  RIGHT  TO  PERFORM  TENANT'S  COVENANTS 

SECTION  7.01.  Landlord’s  Right  to  Perform  Tenant's  Coven- 
ants . Tenant  covenants  and  agrees  that  if  Tenant  shall  at  any 
time  fail  to  perform  any  act,  covenant,  term,  condition  or 
agreement  on  Tenant’s  part  to  be  performed  under  this  Sublease, 
Landlord  may,  if  such  failure  is  not  cured  within  fifteen  (15) 
days  of  written  notice  from  Landlord,  provided  that  any  failure 
to  obtain  the  insurance  required  hereunder  must  be  cured  within 
five  (5)  days  of  written  notice  from  Landlord  and  provided 
further  that  no  notice  need  be  given  in  an  emergency,  but  shall 
not  be  obligated  to,  perform  any  such  act,  covenant,  term, 
condition  or  agreement  for  and  on  behalf  of  Tenant,  and  Tenant 
shall  reimburse  Landlord  promptly  upon  demand  for  all  sums  so 
paid  by  Landlord,  and  all  necessary  incidental  costs  and  ex- 
penses in  connection  with  the  performance  of  any  such  act  by 
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Landlord,  including  reasonable  attorneys*  fees,  together  with 
interest  thereon  at  the  Interest  Rate  from  the  date  of  the 
making  of  such  expenditure  by  Landlord. 


ARTICLE  8 

COVENANTS  AGAINST  WASTE  AND  TO 
REPAIR  AND  MAINTAIN  PREMISES 

SECTION  8.01.  No  Waste.  Subject  to  the  provisions  of 
Section  10.01,  Article  12  and  Article  13  hereof.  Tenant  cove- 
nants not  to  do  or  suffer  any  waste  or  damage,  disfigurement  or 
injury  to  the  Premises. 

SECTION  8.02.  Repairs . Landlord  under  no  circumstances 
shall  be  obligated  to  make  repairs  or  replacements  of  any  kind 
or  to  maintain  the  Premises  or  any  part  thereof  as  part  of  the 
consideration  for  rental  and  Tenant  hereby  expressly  waives  all 
right  to  make  repairs  at  Landlord's  expense  under  Sections  1941 
and  1942  of  the  California  Civil  Code,  as  either  or  both  may 
from  time  to  time  be  amended,  replaced,  or  restated.  Tenant 
covenants,  throughout  the  Term  of  this  Sublease,  at  Tenant's 
sole  cost  and  expense,  to  maintain  the  buildings  and  Improve- 
ments now  or  at  any  time  erected  on  the  Premises,  and  all 
Personal  Property  within  the  Premises  in  good  and  clean  order, 
condition  and  repair,  as  may  be  necessary  to  maintain  the  same 
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in  first-class  condition  and  in  compliance  with  all  applicable 
laws  and  governmental  regulations  and  promptly,  at  Tenant's  own 
cost  and  expense,  within  a reasonable  period  of  time  to  make  or 
cause  others  to  make  all  necessary  or  appropriate  capital  and 
operating  repairs,  renewals  and  replacements,  whether  structur- 
al or  non- structural,  interior  or  exterior,  ordinary  or  ex- 
traordinary, foreseen  or  unforeseen,  reasonable  wear  and  tear 
excepted  to  the  extent  that  the  same  is  consistent  with  mainte- 
nance of  the  Premises  in  a first-class  condition,  with  materi- 
als, apparatus  and  facilities  as  originally  installed  and 
approved  by  the  Agency  under  the  Disposition  Agreement  or  this 
Sublease,  or  if  not  originally  subject  to  Agency  approval,  or 
if  such  materials  are  not  reasonably  available,  with  materials, 
apparatus  and  facilities  of  quality  at  least  equal  in  quality, 
appearance  and  durability  of  the  materials,  apparatus  and 
facilities  repaired,  replaced  or  maintained.  All  such  repairs 
and  replacements  made  by  Tenant  shall  be  at  least  equivalent  in 
quality  and  class  to  the  original  work.  The  Premises,  together 
with  all  Improvements,  repairs,  alterations,  additions,  substi- 
tutions and  replacements  thereto  or  thereof  shall  be  surren- 
dered to  Landlord  upon  the  expiration  or  earlier  termination  of 
the  Term  of  this  Sublease  in  first-class  order,  condition  and 
repair,  reasonable  wear  and  tear  excepted  to  the  extent  the 
same  is  consistent  with  maintenance  of  the  Premises  in  a first- 
class  condition. 
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ARTICLE  9 


COMPLIANCE  WITH  LAWS,  ORDINANCES  AND  AGREEMENTS 

SECTION  9.01.  Compliance . Tenant  covenants  throughout 
the  Term  of  this  Sublease,  at  Tenant's  sole  cost  and  expense, 
promptly  to  comply  with  all  Laws  and  Ordinances,  with  all 
requirements  of  all  policies  of  insurance  which  may  be  applica- 
ble to  the  Premises,  and  with  the  Redevelopment  Plan,  the 
Declaration  of  Restrictions,  the  DDA  and  with  those  provisions 
of  the  Easement  Agreement  which  Tenant  is  required  thereunder 
to  perform  for  the  benefit  of  Landlord  so  long  as  and  to  the 
extent  the  same  are  in  effect.  It  is  expressly  understood  and 
agreed  that  the  performance  required  of  Tenant  by  the  preceding 
sentence  shall  include  the  obligation  to  make,  at  Tenant's  sole 
cost  and  expense,  all  additions  to,  modifications  of,  and 
installations  on  the  Premises  which  may  be  lawfully  required  by 
any  Laws  and  Ordinances  regulating  the  Premises  or  any  insur- 
ance policies  covering  the  Premises. 

SECTION  9.02.  Contests . Tenant  shall  have  the  right  to 
contest  by  appropriate  legal  proceedings,  prosecuted  diligently 
and  in  good  faith,  the  validity  of  any  Law  or  Ordinance  or 
other  requirement  of  the  nature  herein  referred  to  in  accor- 
dance with  the  provisions  of  Article  5 hereof. 
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ARTICLE  10 


CHANGES  AND  ALTERATIONS  BY  TENANT 

SECTION  10.01.  Changes  and  Alterations.  Tenant  shall 
have  the  right  to  make  changes  and  alterations  to  the  Premises 
subject  to  compliance  with  all  of  the  applicable  provisions  of 
Article  47  hereof;  provided,  however,  that  no  approval  of 
Landlord  need  be  obtained  for  individual  storefronts  which 
comply  with  the  storefront  criteria  contained  in  Exhibit  I 
attached  hereto  and  provided,  further,  not  more  than  ten  per- 
cent (10%)  of  individual  storefronts  may  fail  to  meet  such 
criteria  provided  that  such  non-conforming  storefronts  are 
otherwise  compatible  with  the  first-class  design  standards  of 
the  Premises.  The  design  of  any  proposed  storefront  which  does 
not  meet  the  criteria  but  which  Tenant  believes  is  so  compati- 
ble shall  be  submitted  to  Landlord' s Executive  Director  for 
review.  If  within  ten  (10)  days  after  submission  of  such  design 
the  Executive  Director  notifies  the  Tenant  in  writing  that  in 
his  opinion  such  storefront  does  not  meet  such  standard,  such 
dispute  shall  be  submitted  to  arbitration  pursuant  to  Section 
31.02  hereof. 
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ARTICLE  11 


UTILITY  SERVICES 


SECTION  11.01.  Utility  Services.  Tenant  will  pay  or 
cause  to  be  paid  as  the  same  become  due  all  charges  for  all 
public  or  private  utility  services  and  all  sprinkler  systems 
and  protective  services  at  any  time  rendered  to  or  in  connec- 
tion with  the  Premises  or  any  part  thereof,  and  will  do  all 
other  things  required  for  the  maintenance  and  continuance  of 
all  such  services.  Tenant  hereby  expressly  waives  any  and  all 
claims  against  Landlord  for  compensation,  damages,  payments  or 
offset  based  upon  or  with  respect  to  any  and  all  loss  or  damage 
now  or  hereafter  sustained  by  Tenant  by  reason  of  any  defect, 
deficiency,  failure  or  impairment  of  whatever  kind  or  nature  in 
any  service  or  utility  furnished  or  supplied  to  or  used  by 
Tenant  or  any  other  party  in  connection  with  the  use,  occupan- 
cy, maintenance,  or  operation  of  the  Premises  or  any  part 
thereof.  Such  services  and  utilities  shall  include,  without 
limitation,  the  water  supply  system,  drainage,  sewer  system, 
wires  leading  to  or  inside  the  Premises,  gas,  electric  or 
telephone  services. 
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ARTICLE  12 


DAMAGE  OR  DESTRUCTION 

SECTION  12.01.  Notice . In  case  of  any  damage  to  or 
destruction  of  the  Premises  or  of  the  Improvements  thereon  or 
any  part  thereof.  Tenant  will  promptly  give  written  notice 
thereof  to  Landlord  generally  describing  the  nature  and  extent 
of  such  damage  or  destruction. 

SECTION  12.02.  Obligations  of  Parties.  In  case  of  any 
damage  to  or  destruction  of  the  Premises,  or  of  the  Improve- 
ments thereon,  or  any  part  thereof,  the  rights  and  obligations 
of  the  Tenant  shall  be  as  set  forth  in  Section  47.27  hereof. 
In  case  of  any  damage  to  or  destruction  of  the  Premises  or  of 
the  Improvements  thereon,  this  Sublease  shall  not  terminate  and 
Tenant's  obligation  to  pay  Net  Rent  and  Additional  Rent  hereun- 
der shall  not  abate,  except  that  Minimum  Rent  will  be  reduced 
on  an  annual  rate  from  the  date  of  the  damage  or  destruction  by 
an  amount  equal  to  the  amount  of  the  insurance  proceeds  there- 
from paid  to  Landlord  with  respect  to  the  Retail  Parcels  multi- 
plied by  the  yield  obtainable  on  six  (6) -month  obligations  of 
the  United  States  government  (the  "T-bill  Rate")  at  the  time 
such  insurance  proceeds  are  paid  to  Landlord  and  except  that  if 
Landlord  prohibits  Tenant  from  rebuilding  the  total  square 
footage  of  the  Improvements  which  existed  prior  to  such  damage 
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or  destruction.  Tenant's  obligation  to  pay  Minimum  Rent  shall 
abate  in  the  same  percentage  as  is  equal  to  the  percentage  of 
the  total  square  footage  of  the  Improvements  that  Landlord 
prohibits  Tenant  from  rebuilding.  Landlord's  obligations  to 
restore  are  set  forth  in  Article  47  hereof. 

ARTICLE  13 
CONDEMNATION 

SECTION  13.01.  Notice . In  case  of  a Condemnation  of  all 
or  any  part  of  the  Premises,  or  the  commencement  of  any  pro- 
ceedings or  negotiations  which  might  result  in  such  Condemna- 
tion, Tenant  shall  within  a reasonable  period  of  time  give 
written  notice  thereof  to  Landlord  generally  describing  the 
nature  and  extent  of  such  Condemnation  or  the  nature  of  such 
proceedings  or  negotiations  and  the  nature  and  extent  of  the 
Condemnation  which  might  result  therefrom,  as  the  case  may  be. 

SECTION  13.02.  Total  Condemnation.  In  case  of  a Condem- 
nation of  the  fee  of  the  entire  Premises  or  the  entire  sub- 
leasehold estate  ("Total  Condemnation"),  this  Sublease  shall 
terminate  as  of  the  Condemnation  Date.  In  case  of  a Condemna- 
tion of  the  fee  interest  in  such  a substantial  part  of  the 
Premises  as  shall  result  in  the  Premises  remaining  after  such 
Condemnation  (even  if  Restoration  were  made)  being  unsuitable 
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or  economically  unfeasible  for  the  use  to  which  such  remaining 
party  of  the  Premises  had  been  put  prior  to  such  Condemnation, 
as  determined  by  Tenant,  in  its  reasonable  discretion.  Tenant 
may,  at  its  option,  terminate  this  Sublease  by  written  notice 
to  Landlord  given  within  ninety  (90)  days  after  the  Condemna- 
tion Date,  as  of  a date  specified  in  such  notice  within  one 
hundred  twenty  (120)  days  after  the  Condemnation  Date.  Any 
Condemnation  of  the  Premises  of  the  character  referred  to  in 
this  Section  which  results  in  the  termination  of  this  Sublease 
is  referred  to  herein  as  a "Total  Condemnation." 

SECTION  13.03.  Partial  Condemnation.  In  case  of  a Con- 
demnation of  the  Premises  other  than  a Total  Condemnation  (a 
"Partial  Condemnation"),  (a)  this  Sublease  shall  remain  in  full 
force  and  effect  as  to  the  portion  of  the  Premises  or  sublease- 
hold estate  remaining  immediately  after  such  Condemnation, 
without  any  abatement  or  reduction  of  Net  Rent,  except  for  a 
reduction  in  Minimum  Rent  hereunder  from  the  date  of  the  Par- 
tial Condemnation  with  respect  to  the  Retail  Parcels,  by  an 
amount  equal  to  any  amount  of  the  award  retained  by  Landlord 
with  respect  to  the  Retail  Parcels  after  the  cost  of  Restora- 
tion multiplied  by  the  T-Bill  Rate  at  the  time  such  award  is 
made,  but  without  abatement  or  reduction  of  any  other  sums 
payable  hereunder,  and  (b)  Tenant,  whether  or  not  the  awards  or 
payments,  if  any,  on  account  of  such  Condemnation  shall  be 
sufficient  for  the  purpose,  at  its  expense,  shall  promptly 
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commence  and  complete  the  restoration^  replacement  or  rebuild- 
ing of  the  Premises  as  nearly  as  possible  to  the  condition 
thereof  as  existed  immediately  prior  to  such  Condemnation  (such 
restoration,  replacement,  rebuilding,  alterations  and  addi- 
tions, together  with  any  temporary  repairs  and  property  protec- 
tion pending  completion  of  the  work,  being  hereinafter  called 
"Restoration").  All  Restoration  hereunder  shall  include  re- 
building and  restoring  the  same  to  a complete  architectural 
unit.  In  the  event  of  any  such  rebuilding  of  the  Improvements, 
the  same  shall  be  done  in  accordance  with  the  provisions  set 
forth  in  Sections  47.14  through  47.24. 

SECTION  13.04.  Awards . Awards  and  other  payments  on 
account  of  a Condemnation,  less  costs,  fees  and  expenses  in- 
curred in  the  collection  thereof  ("Net  Awards  and  Payments") 
shall  be  applied  as  follows: 

(a)  In  case  of  a Partial  Condemnation  including  a Condem- 
nation for  temporary  use.  Tenant  shall  furnish  to  Landlord 
evidence  satisfactory  to  Landlord  of  the  total  cost  of  the 
Restoration  required  by  Section  13.03  hereof. 

(b)  Net  Awards  and  Payments  received  on  account  of  a 
Partial  Condemnation  other  than  a Condemnation  for  temporary 
use  shall  be  held  and  applied  to  pay  the  cost  of  Restoration  of 
the  Premises.  The  balance,  if  any,  shall  be  divided  between 
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Landlord  and  Tenant  in  the  ratio,  as  nearly  as  practicable, 
which  (i)  the  then  value  of  Landlord's  interest  in  the  Premises 
valued  as  encumbered  by  this  Sublease,  including  Landlord's 
reversionary  interest  in  the  Premises,  bears  to  (ii)  the  then 
value  of  Tenant's  interest  in  this  Sublease  for  the  remainder 
of  the  Lease  Term,  each  as  determined  by  appraisal  as  provided 
in  this  Sublease;  provided,  however,  that  Tenant's  share  of  any 
such  balance  shall  be  applied  first  to  the  payment  of  any  past 
due  Net  Rent,  Additional  Rent  or  any  other  payment  hereunder, 
including,  without  limitation,  any  past  due  payments  of 
Impositions , 

(c)  Net  Awards  and  Payments  received  on  account  of  a 
Condemnation  for  temporary  use  shall  be  paid  as  follows: 

(i)  in  the  event  of  a Condemnation  for  temporary 
use,  the  average  Minimum  Rent  plus  Percentage  Rent  appli- 
cable to  the  Premises  or  portion  thereof  condemned  for 
temporary  use  for  the  last  three  (3)  years  prior  to  the 
date  of  a Condemnation  for  temporary  use  shall  be  calcu- 
lated and  shall  be  referred  to  hereinafter  as  the  "Average 
Rent."  The  Average  Rent  shall  be  escalated  on  the  same 
basis  of  escalation  that  was  utilized  in  arriving  at  the 
amount  of  Net  Awards.  If  there  is  not  a clearly  ascer- 
tainable escalation  formula  in  any  such  Net  Award,  on  the 
third  anniversary  of  the  date  of  a Condemnation  for 
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temporary  use,  and  every  third  anniversary  thereafter,  the 
Average  Rent  shall  be  increased  by  the  percentage  increase 
in  the  Index  from  the  date  of  a Condemnation  or  the  last 
time  such  Average  Rent  was  increased,  as  applicable,  to 
the  date  such  increase  is  calculated; 

(ii)  if  the  Net  Awards  and  Payments  for  a Condemna- 
tion for  temporary  use  are  paid  annually,  such  amount 
shall  be  paid  to  a trustee  to  be  selected  in  the  same 
manner  as  is  provided  in  Section  47.55  hereof,  who  shall 
disburse  therefrom  to  Landlord  the  Average  Rent,  and  to 
Tenant  the  balance;  and 

(iii)  if  the  Net  Awards  and  Payments  for  a Condemna- 
tion for  temporary  use  are  paid  in  a lump  sum,  such  amount 
shall  be  paid  to  a trustee,  to  be  selected  in  the  same 
manner  as  is  provided  in  Section  47.55  hereof,  who  shall 
disburse  therefrom  to  Landlord  the  amount  of  the  sum  of 
the  Average  Rents  for  each  year  of  such  temporary  Condem- 
nation, and  to  Tenant  the  balance; 

provided,  however,  that  (x)  if  any  portion  of  any  such  award  or 
payment  is  paid  by  the  condemnor  by  reason  of  any  damage  to  or 
destruction  of  the  Improvements,  such  portion  shall  be  held  and 
applied  as  provided  in  the  first  sentence  of  subsection  (b)  of 
this  Section;  (y)  if  any  portion  of  an  award  or  payment  on 
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account  of  a Condemnation  for  temporary  use  relates  to  a period 
beyond  the  date  of  termination  of  the  Term  hereof,  such  portion 
shall  be  paid  to  Landlord;  and  (z)  if,  at  any  time  such  award 
or  payment  becomes  payable  to  Tenant,  any  Net  Rent  or  other 
sums  payable  hereunder  (including,  without  limitation,  any  tax 
payment  provided  for  hereunder)  shall  be  due  and  unpaid,  such 
award  or  payment  shall  first  be  applied  to  the  payment  thereof. 
If  the  Average  Rent  is  paid  by  the  mortgagee  or  depository,  no 
Rent  shall  be  due  hereunder  for  the  period  for  which  Average 
Rent  is  paid. 

(d)  Net  Awards  and  Payments  received  on  account  of  a 
Total  Condemnation  shall  be  allocated  as  set  forth  in  the 
second  sentence  of  subsection  (b)  of  this  Section. 

(e)  In  the  event  of  any  Condemnation,  if  there  is  no 
Event  of  Default  hereunder.  Tenant  shall  retain  any  Net  Awards 
and  Payments  received  on  account  of  Tenant's  Personal  Property. 
If,  however,  there  is  an  Event  of  Default  hereunder,  in  the 
event  of  any  Condemnation,  Landlord  shall  receive  all  Net 
Awards  and  Payments  received  on  account  of  Tenant's  Personal 
Property  to  the  extent  of  any  damages  suffered  by  Landlord  as 
the  result  of  such  Event  of  Default. 

(f)  In  the  event  the  parties  are  unable  to  agree  on  the 
allocation  of  any  Net  Awards  and  Payments  hereunder,  such 
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allocation  shall  be  determined  by  arbitration  pursuant  to 
Section  31.02  hereof. 


ARTICLE  14 
LIENS 

SECTION  14.01.  No  Liens.  Tenant  will  not  directly  or 
indirectly  create  or  permit  to  remain,  and  will  discharge,  any 
mortgage,  deed  of  trust,  lien,  security  interest,  encumbrance 
or  charge  on,  pledge  of  or  conditional  sale  or  other  title 
retention  agreement  with  respect  to  the  Premises  or  any  part 
thereof  or  Tenant's  interest  therein,  other  than  (a)  this 
Sublease  and  permitted  subleases,  (b)  liens  for  Impositions  not 
yet  payable,  or  payable  without  the  addition  of  any  fine, 
penalty,  interest  or  cost  for  nonpayment,  or  being  contested  as 
permitted  by  Article  5 hereof,  (c)  Mortgages,  and  (d)  liens  of 
mechanics,  materialmen,  suppliers  or  vendors,  or  rights  there- 
to, for  sums  which  under  the  terms  of  the  related  contracts  are 
not  at  the  time  due  or  which  are  being  contested  as  permitted 
by  Article  5 hereof. 

SECTION  14.02.  Mechanics'  Liens.  Nothing  in  this  Sub- 
lease contained  shall  be  deemed  or  construed  in  any  way  as 
constituting  the  request  of  Landlord,  express  or  implied,  for 
the  performance  of  any  labor  or  the  furnishing  of  any  materials 
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for  any  specific  improvement,  alteration  or  repair  of  or  to  the 
Premises  or  any  part  thereof.  Tenant  agrees  that  Tenant  will, 
at  all  times  when  the  same  may  be  necessary  or  desirable,  take 
such  action  as  may  be  required  under  any  law  in  existence  or 
hereafter  enacted  which  will  prevent  the  enforcement  of  any 
mechanics'  or  similar  liens  against  the  fee  of  the  Premises  for 
or  on  account  of  labor,  services  or  materials  furnished  to 
Tenant,  or  furnished  at  Tenant's  request.  Tenant  will  allow 
Landlord  and  City  from  time  to  time  to  post  a notice  of  non- 
responsibility on  the  Premises. 


ARTICLE  15 

INSPECTION  OF  PREMISES  BY  LANDLORD  AND  CITY 

SECTION  15.01.  Entry . Tenant  shall  permit  Landlord  and 
the  authorized  representatives  of  Landlord  and  City  to  enter 
the  Premises  (other  than  Subtenant  Spaces)  at  all  reasonable 
times,  and  upon  reasonable  notice  and  with  Tenant's  representa- 
tives present  (and  at  any  time  in  the  event  of  emergencies)  for 
the  purpose  of  (a)  inspecting  the  same  and  (b)  performing  any 
work  therein  that  may  be  necessary  by  reason  of  Tenant's  de- 
fault under  any  terms  of  this  Sublease.  Landlord  agrees  to 
give  Tenant  reasonable  prior  notice  of  Landlord's  entering  on 
the  Premises  except  in  an  emergency.  Nothing  herein  shall 
imply  any  duty  upon  the  part  of  Landlord  to  do  any  such  work 
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which  under  any  provision  of  this  Sublease  Tenant  may  be  re- 
quired to  perform,  nor  to  place  upon  Landlord  any  obligation, 
or  liability  whatsoever,  for  the  care,  supervision  or  repair  of 
the  Premises.  Landlord  may,  during  the  progress  of  any  work  on 
the  Premises,  keep  and  store  therein  all  necessary  materials, 
tools  and  equipment  required  for  such  work  which  must  be  stored 
therein.  Landlord  shall  not  in  any  event  be  liable  for  incon- 
venience, loss  of  business  or  other  damage  to  Tenant  by  reason 
of  the  performance  of  any  such  work  on  the  Premises,  or  on 
account  of  bringing  materials,  supplies  and  equipment  into  or 
through  the  Premises  during  the  course  thereof,  provided, 
however,  that  Landlord  shall  be  liable  for  the  bodily  injuries 
or  death  of  any  person  or  for  physical  damage  to  the  Premises 
resulting  from  Landlord's  negligence  or  the  negligence  of 
Landlord's  contractors,  employees,  or  agents. 

SECTION  15.02.  Exhibit  for  Sale  or  Lease.  Landlord  and 
City  are  hereby  given  the  right  during  usual  business  hours  to 
enter  the  Premises  and  to  exhibit  the  same  in  a reasonable 
manner  for  the  purpose  of  sale,  and  during  the  last  twenty-four 
(24)  months  of  the  Term  of  this  Sublease  to  exhibit  the  same  to 
any  prospective  tenant. 
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ARTICLE  16 


ASSIGNMENTS,  SUBLEASES,  ETC. 

SECTION  16.01.  Assignment;  Subletting. 

(a)  Except  as  provided  to  the  contrary  in  subsections  (h) 
and  (i)  of  this  Section  16.01  and  in  Sections  16.05,  16.06  and 
18.08,  Tenant,  its  successors  and  assigns  shall  not  suffer  or 
permit  any  Significant  Change  to  occur  and  shall  not  assign  its 
interest  in  this  Sublease  either  voluntarily  or  by  operation  of 
law,  or  sublease  all  or  any  part  of  the  Premises,  or  allow  any 
other  person  or  entity  (except  Tenant’s  authorized  representa- 
tives) to  occupy  or  use  all  or  any  part  of  the  Premises  without 
the  prior  written  consent  of  Landlord,  which  consent,  so  long 
as  Landlord  complies  with  the  provisions  of  subsection  (d)  of 
this  Section  16.01,  if  applicable,  may  be  withheld  in  the  sole 
discretion  of  Landlord. 

(b)  In  giving  such  consent  to  any  transfer  pursuant  to 
subsection  (a)  of  this  Section,  Landlord  shall,  in  addition  to 
any  other  conditions,  require  compliance  with  the  following: 

(i)  any  proposed  transferee  shall  have  the  qualifi- 
cations and  financial  responsibility,  as  determined  by 
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Landlord,  necessary  and  adequate  to  fulfill  the 
obligations  undertaken  in  this  Sublease  by  Tenant; 

(ii)  any  proposed  transferee,  by  instrument  in 
writing,  shall,  for  itself  and  its  successors  and  assigns, 
and  expressly  for  the  benefit  of  Landlord,  have  expressly 
assumed  all  of  the  obligations  of  Tenant  under  this  Sub- 
lease and  agreed  to  be  subject  to  all  of  the  conditions 
and  restrictions  to  which  Tenant  is  subject;  provided, 
however,  that  the  fact  that  any  transferee  of  this  Sub- 
lease, or  any  other  successor  in  interest  whatsoever  to 
this  Sublease,  whatsoever  the  reason,  shall  not  have 
assumed  such  obligations  shall  not,  unless  and  only  to  the 
extent  otherwise  specifically  provided  in  this  Sublease  or 
agreed  to  in  writing  by  Landlord,  relieve  or  except  such 
transferee  or  successor  of  or  from  such  obligations, 
conditions,  or  restrictions,  or  deprive  or  limit  Landlord 
of  or  with  respect  to  any  rights  or  remedies  or  controls 
with  respect  to  this  Sublease,  the  Premises  or  the  con- 
struction of  the  Improvements.  It  is  the  intent  of  this 
Sublease,  to  the  fullest  extent  permitted  by  law  and 
equity  and  excepting  only  in  the  manner  and  to  the  extent 
specifically  provided  otherwise  in  this  Sublease,  that  no 
transfer  of  this  Sublease,  or  any  interest  therein,  howev- 
er consummated  or  occurring,  and  whether  voluntary  or 
involuntary,  shall  operate,  legally  or  practically,  to 
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deprive  or  limit  Landlord  of  or  with  respect  to  any  rights 
or  remedies  or  controls  provided  in  or  resulting  from  this 
Sublease  with  respect  to  the  Premises  and  the  construction 
of  the  Improvements  that  Landlord  would  have  had,  had 
there  been  no  such  transfer  or  change;  and 

(iii)  there  have  been  submitted  to  Landlord  for 
review,  and  Landlord  has  approved,  all  instruments  and 
other  legal  documents  involved  in  effecting  transfer. 

(c)  If,  notwithstanding  the  provisions  of  this  Section, 
this  Sublease  is  assigned  by  operation  of  law  in  connection 
with  any  proceedings  under  state  or  federal  insolvency  or 
bankruptcy  law,  or  any  comparable  law,  whether  for  liquidation 
or  reorganization.  Landlord  shall  have  a right  of  first  refusal 
to  purchase  this  Sublease.  If  any  trustee  or  debtor  in  posses- 
sion (collectively  "trustee")  receives  an  offer  to  purchase 
this  Sublease,  such  trustee  shall  notify  Landlord  in  writing  of 
the  terms  of  such  offer.  If  Landlord,  within  one  hundred 
twenty  (120)  days  after  receipt  of  such  notice,  indicates  in 
writing  its  agreement  to  purchase  this  Sublease  on  the  terms 
stated,  the  trustee  shall  sell  and  convey  this  Sublease  to 
Landlord  on  the  terms  stated  in  the  notice.  If  the  Landlord 
does  not  indicate  its  agreement  within  one  hundred  twenty  (120) 
days,  the  trustee  shall  thereafter  have  the  right  to  assign 
this  Sublease  to  the  party  making  the  offer  on  the  terms  of 
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such  offer.  If  such  offeror  does  not  purchase  this  Sublease  on 
such  terms  and  conditions.  Landlord  shall  have  a right  of  first 
refusal  to  purchase  this  Sublease  in  event  of  any  later  offer 
for  the  purchase  of  this  Sublease.  If  an  offeror  purchases 
this  Sublease  in  connection  with  any  proceedings  under  state  or 
federal  insolvency  or  bankruptcy  law,  or  any  comparable  law, 
whether  for  liquidation  or  reorganization.  Landlord  shall  have 
the  option  to  purchase  this  Sublease  from  such  party  for  an 
amount  equal  to  the  amount  such  party  paid  for  this  Sublease, 
at  any  time  within  one  (1)  year  from  the  date  of  such  offeror's 
purchase  thereof.  Any  purchase  by  Landlord  pursuant  to  this 
Subsection  shall  be  subject  to  rights  of  any  Mortgagee ( s ) . 

(d)  Tenant  shall  promptly  notify  Landlord  of  any  and  all 
Significant  Changes  in  the  ownership  of  Tenant  or  its  respec- 
tive parents  or  partners,  whether  legal  or  beneficial,  or  with 
respect  to  the  identity  of  the  parties  in  control  of  Tenant  or 
its  partners  or  the  degree  thereof,  and  of  the  admission  of  any 
new  general  partners  of  Tenant  of  which  it  or  any  of  its  offi- 
cers have  been  notified  or  otherwise  have  knowledge  or  informa- 
tion. Tenant  shall,  at  such  time  or  times  as  Landlord  may 
reasonably  request,  furnish  Landlord  with  a statement,  sub- 
scribed and  sworn  to  by  an  officer  of  a general  partner  of 
Tenant,  if  such  general  partner  is  a corporation,  or  otherwise 
by  an  individual  designated  by  Tenant  setting  forth  all  of  the 
partners  of  Tenant  and  the  extent  of  their  respective  holdings. 
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and  in  the  event  any  other  parties  have  a beneficial  interest 
in  Tenant,  their  names  and  the  extent  of  such  interest,  all  as 
determined  or  indicated  by  the  records  of  Tenant,  by  specific 
inquiry  made  by  an  officer  of  a general  partner  of  Tenant  of 
all  parties  who  on  the  basis  of  such  record  or  corporate 
records  own  ten  percent  (10%)  or  more  of  Tenant,  and  who  are 
general  partners  of  Tenant  or  general  partners  in  any  partner- 
ship which  is  a general  partner  of  Tenant  and  by  such  other 
knowledge  or  information  as  such  officer  may  have.  Such  lists, 
data  and  information  shall  in  any  event  be  furnished  to  Land- 
lord immediately  prior  to  delivery  of  the  leasehold  interests 
to  Tenant  and  as  a condition  precedent  thereto,  and  annually 
thereafter  on  the  date  of  such  delivery. 

(e)  The  foregoing  provisions  regarding  assignment,  to- 
gether with  the  provisions  of  subsection  (f)  below,  shall  under 
no  circumstances  be  deemed  to  apply  to  the  giving  of  any  Mort- 
gage by  Tenant,  its  successors  or  assigns,  on  the  subleasehold 
created  hereby  or  on  the  Improvements  to  secure  a loan. 

(f)  No  assignment  of  any  interest  in  this  Sublease  made 
with  Landlord's  consent,  or  as  herein  otherwise  permitted, 
shall  be  effective  until  there  shall  have  been  delivered  to 
Landlord  within  thirty  (30)  days  after  Tenant  shall  have  en- 
tered into  such  assignment  an  executed  counterpart  of  such 
assignment  containing  an  agreement,  in  recordable  form. 
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executed  by  the  assignor  and  the  proposed  assignee,  wherein  and 
whereby  such  assignee  assumes  due  performance  of  the  obliga- 
tions on  the  assignor's  part  to  be  performed  under  this  Sub- 
lease to  the  end  of  the  Term  hereof. 

(g)  The  consent  by  Landlord  to  an  assignment  hereunder  or 
to  any  Significant  Change  shall  not  in  any  way  be  construed  to 
relieve  Tenant  from  obtaining  the  express  consent  in  writing  of 
Landlord  to  any  further  assignment  or  to  any  further  Signifi- 
cant Change. 

(h)  Notwithstanding  anything  herein  to  the  contrary, 
without  Landlord's  consent  Tenant  may  sell,  assign  or  transfer 
this  Sublease  to  (i)  any  partnership,  the  only  general  partners 
of  which  are  Tenant  or  an  Affiliate  of  Tenant  or  general  part- 
ners of  Tenant  or  Affiliates  of  such  general  partners,  the 
Rouse  Company  or  a wholly-owned  subsidiary  thereof  or  any  Bona 
Fide  Institutional  Lender,  provided  Tenant  or  general  partners 
of  Tenant  as  general  partners  in  such  partnership  remain  as  the 
developer  of  the  Premises  under  this  Sublease  and  the  DDA;  (ii) 
a purchaser  at  a foreclosure  sale  under  the  provisions  of  a 
Mortgage  which  complies  with  the  provisions  of  Article  43 
hereof;  or  (iii)  a Mortgagee  by  way  of  collateral  assignment  a 
security  for  a Mortgage.  None  of  the  provisions  of  this  Sec- 
tion shall  modify  or  limit  the  rights  of  any  Mortgagee  under 
Article  43  hereof. 
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Tenant  covenants  and  agrees  that,  notwithstanding  the 
provisions  of  clause  (i)  of  this  subsection  (h)  above,  any 
proceeds  actually  realized  by  Tenant  prior  to  completion  of 
construction  of  the  Premises  as  Certified  by  Landlord  from  the 
sale,  assignment  or  transfer  of  this  Sublease  or  the  admission 
of  new  partners  in  Tenant  or  the  sale  of  any  partnership 
interest  of  Tenant  shall  be  utilized  exclusively  for  (x)  costs 
and  expenses  incurred  by  Tenant  in  developing  the  Premises,  and 
(y)  transaction  expenses  incurred  in  any  such  sale,  assignment 
or  transfer. 

(i)  Notwithstanding  anything  herein  to  the  contrary,  at 
any  time  following  the  completion  of  Initial  Improvements  as 
Certified  by  Landlord,  Tenant,  upon  compliance  with  subsections 
(ii)  and  (iii)  of  subsection  (b)  and  with  subsection  (f)  of 
this  Section  16.01,  may  assign  its  entire  interest  in  this 
Sublease  to  a transferee  approved  by  Landlord,  provided,  that 
unless  such  transferee  expressly  assumes  Tenant's  obligations 
hereunder  in  writing  (in  which  case  Tenant  shall  be  released 
from  any  liability  arising  hereunder  from  and  after  the  date  of 
such  assumption).  Tenant  shall  remain  primarily  liable  under 
this  Sublease.  Landlord  agrees  that  it  will  not  withhold  its 
approval  of  any  proposed  transferee  pursuant  to  this  subsection 
(h)  who  either  (i)  is  a Qualified  Manager  or  (ii)  is  a Quali- 
fied Project  Operator  but  is  not  a Qualified  Manager  and  has 
retained  a Qualified  Manager  to  have  full  control  over  the 
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management,  maintenance,  operation,  merchandising  and  subleas- 
ing of  the  Premises.  If  Tenant  shall  dispute  any  withholding 
of  Landlord's  approval  pursuant  to  the  preceding  sentence. 
Tenant  may  submit  such  dispute  to  arbitration  pursuant  to 
Section  31.02,  and,  in  such  event,  the  issue  for  determination 
by  the  arbitrators  shall  be  whether  the  proposed  transferee 
(itself  or  together  with  the  person  or  entity  retained  by  it) 
shall  be  a Qualified  Project  Operator  and/or  Qualified  Manager, 
as  the  case  may  be. 

(j)  At  any  time.  Tenant  may  submit  a request  to  Landlord 
for  the  approval  of  the  terms  of  an  assignment,  transfer, 
sublease  or  encumbrance  of  this  Lease  or  of  a Significant 
Change  (all  of  the  foregoing  being  collectively  referred  to 
herein  as  a "proposed  transfer")  or  for  a decision  by  Landlord 
as  to  whether  in  its  opinion  a proposed  transfer  requires 
Agency  consent  under  the  provisions  of  this  Article  16.  Within 
thirty  (30)  days  of  the  making  of  said  request.  Landlord  shall 
notify  Tenant  in  writing  of  Landlord's  decision  with  respect  to 
the  proposed  transfer.  If  Landlord  approves  the  terms  of  the 
proposed  transfer,  or  determines  that  the  proposed  transfer 
does  not  require  its  consent,  as  applicable.  Landlord  shall 
thereafter  accept  the  proposed  transfer.  If  Landlord  disap- 
proves the  proposed  transfer,  and/or  determines  that  it  re- 
quires the  consent  of  Landlord,  as  applicable,  it  shall  specify 
the  grounds  for  its  disapproval,  its  reason  that  consent  is 
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required,  or  both,  as  applicable.  Where  the  request  includes  a 
determination  as  to  whether  it  is  the  decision  of  Landlord  that 
its  consent  to  a proposed  transfer  is  required.  Tenant  is  not 
bound  by  the  decision  of  Landlord  that  such  consent  is  re- 
quired. If  Landlord  fails  to  respond  to  any  such  request 
within  thirty  (30)  days  of  the  making  thereof,  the  request 
shall  be  deemed  approved,  if  consent  was  requested,  and  the 
proposed  transfer  shall  be  deemed  not  to  require  the  consent  of 
Landlord,  if  such  determination  was  requested,  or  both,  depend- 
ing upon  the  request  made. 

(k)  The  prohibitions  provided  in  this  Section  16.01  shall 
not  apply  to  an  agreement  which  may  be  entered  into  prior  to 
the  date  of  completion  of  the  Premises  as  Certified  by  Landlord 
for  an  assignment  or  other  transfer  or  a Significant  Change, 
but  which  will  close  or  otherwise  occur  or  commence,  as  appli- 
cable, subsequent  to  such  certification.  Instead,  the  provi- 
sions of  Subsection  (i)  hereof  shall  apply  to  such  a 
transaction . 

(l)  The  prohibitions  provided  in  this  Section  16.01  shall 
not  be  deemed  to  prevent  (i)  the  granting  of  easements  or 
permits  on  Tenant's  subleasehold  estate  in  the  Premises  to  the 
extent  not  prohibited  by  the  Disposition  Agreement  or  this 
Sublease  to  facilitate  the  development  of  the  Premises  or  (ii) 
granting  any  security  interest  expressly  permitted  by  this 
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Lease  for  financing  development  of  the  Premises,  provided  that 
the  terms  of  this  Lease  are  complied  with. 

SECTION  16.02.  Assignment  of  Rents.  Tenant  hereby  as- 
signs to  Landlord  all  rents  due  or  to  become  due  from  any 
Manager  and/or  present  or  future  Space  Subtenant,  licensee, 
concessionaire,  or  other  person  occupying  the  Premises  under 
Tenant  ("Occupants"),  but  such  assignment  shall  be  subject  to 
the  right  of  Tenant  to  collect  such  rents  until  the  date  of  the 
happening  of  any  Event  of  Default  under  the  provisions  of  this 
Sublease.  Landlord  shall  apply  any  net  amount  collected  by  it 
from  such  Occupants  to  the  Net  Rent  or  Additional  Rent  due 
under  this  Sublease. 

SECTION  16.03.  Attornment . In  the  event  of  a termination 
of  this  Sublease,  each  Space  Subtenant  to  whom  Landlord  has 
granted  a non-disturbance  agreement  pursuant  to  Section  16.09 
shall  attorn  to  Landlord. 

SECTION  16.04.  Landlord's  Sale  or  Assignment.  Landlord 
shall  have  the  right  to  sell  its  interest  in  the  Premises  or  to 
assign  all  of  its  right,  title  and  interest  in  and  to  this 
Sublease  without  the  prior  written  consent  of  Tenant,  provided 
that  no  such  transfer  shall  be  effective  until  there  shall  be 
delivered  to  Tenant  an  agreement  reasonably  satisfactory  to  the 
Tenant  of  the  transferee  expressly  assuming  all  of  the 
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Landlord's  obligations  hereunder  arising  from  and  after  the 
date  of  transfer.  Upon  delivery  of  such  agreement,  the  then 
Landlord  shall  be  relieved  of  all  obligations  hereunder  arising 
after  the  date  of  such  transfer. 

SECTION  16.05.  Sublease  to  Qualified  Managers.  Tenant  may 
enter  into  an  agreement  with  a Qualified  Manager  for  the  opera- 
tion of  the  Retail  and/or  ARE  Parcels  without  Landlord's  con- 
sent provided  the  terms  of  such  agreement  are  consistent  with 
the  terms  of  this  Sublease;  provided  that  Landlord  may  object 
to  any  proposed  Manager  on  the  grounds  that  such  Manager  is  not 
a Qualified  Manager.  Tenant  shall  give  Landlord  thirty  (30) 
days  prior  written  notice  of  its  intention  to  enter  into  an 
agreement  with  such  a Manager  setting  forth  the  name  and  quali- 
fications of  such  Manager.  If  Landlord  objects  to  such  proposed 
Manager  it  shall  so  notify  Tenant  in  writing  within  thirty  (30) 
days  of  such  notice  from  Tenant.  Any  dispute  under  this  Sec- 
tion 16.05  shall  be  subject  to  arbitration  in  accordance  with 
provisions  of  Section  31.02  hereof. 

SECTION  16.06.  Subletting  by  Manager.  Each  Manager  and 
Tenant,  in  cases  where  this  Lease  does  not  require  there  to  be 
a Manager  as  to  the  Parcel  in  question,  shall  have  the  right  to 
sublet  Subtenant  Spaces  by  subleases  ("Space  Subleases")  from 
time  to  time  that  are  subject  to  and  in  compliance  with  the 
provisions  of  this  Sublease  (except  that  Space  Subtenants  need 
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not  be  obligated  for  Restoration  so  long  as  the  landlord  under 
the  Space  Sublease  can  terminate  the  Space  Sublease  if  the 
Space  Subtenant  does  not  restore)  without  the  necessity  of 
obtaining  the  consent  of  Landlord,  to  such  persons  or  entities 
and  upon  such  terms  and  conditions  which  are  consistent  with 
the  provisions  of  this  Sublease  as  such  Manager  (or  Tenant  in 
the  cases  specified  above)  shall,  in  its  absolute  discretion, 
deem  to  be  fit  and  proper.  In  no  event  shall  the  term  of  any 
such  Space  Sublease  extend  beyond  the  Term  of  this  Sublease  for 
the  Parcel,  a portion  of  which  is  demised  under  such  Space 
Sublease.  Upon  the  expiration  of  such  Space  Subleases,  such 
Manager  (or  Tenant  in  the  cases  specified  above)  shall  use  his 
best  efforts  to  cause  available  Subtenant  Spaces  in  the  Retail 
and  ARE  Parcels  to  be  re-leased  on  terms  and  conditions  consis- 
tent in  all  respects  with  the  provisions  of  this  Sublease.  If 
there  is  no  Manager  of  the  Retail  and/or  ARE  Parcels,  however. 
Landlord  must  approve  all  Space  Subtenants  of  the  Retail  and 
ARE  Parcels  as  being  Qualified  Space  Subtenants. 

SECTION  16.07.  Non-Disturbance  of  Qualified  Managers. 
Promptly  upon  written  request  of  Tenant  or  a Qualified  Manager, 
as  subtenant  of  any  Parcels  demised  hereunder.  Landlord  will, 
as  to  any  Qualified  Manager  (if  the  rent  terms  of  the  Qualified 
Manager's  Sublease  are  no  less  favorable  to  Landlord  than  the 
rent  provisions  of  this  Sublease,  the  term  of  any  such  sublease 
to  such  Qualified  Manager  does  not  extend  beyond  the  Term  of 
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this  Sublease  of  the  Parcel(s)  demised  under  such  sublease,  and 
all  other  terms  thereof  are  consistent  with  the  terms  of  this 
Sublease),  enter  into  an  agreement  with  the  Qualified  Manager 
providing  that  (i)  in  the  event  of  a termination  of  this  Sub- 
lease, the  Qualified  Manager  will  not  be  disturbed  in  the 
exercise  and  enjoyment  of  its  rights,  interest  and  estate  under 
the  Qualified  Manager's  Sublease  so  long  as  such  permitted 
assigns  or  the  Qualified  Manager  shall  not  be  in  default  under 
the  Qualified  Manager's  Sublease  and  so  long  as  the  Qualified 
Manager  agrees  to  attorn  to  Landlord  upon  any  termination  of 
this  Sublease,  (ii)  following  any  such  termination  of  the 
Sublease,  Landlord  shall  assume  and  be  bound  by  all  obligations 
of  Tenant  under  the  Qualified  Manager's  Sublease  and  Landlord 
shall  continue  to  perform  all  obligations  (the  "Obligations") 
which  under  this  Sublease  Landlord  was  obligated  to  perform  for 
the  benefit  of  Tenant;  provided,  however,  that  Landlord  shall 
not  be  required  to  perform  any  such  Obligations  from  and  after 
the  date  that  the  term  of  this  Sublease  would  have  expired  as 
to  the  Retail  Parcels  were  this  Sublease  in  effect  on  that 
date,  except  that  Landlord  shall  have  no  personal  liability 
therefor  and  the  subtenant  thereunder  shall  have  no  right  to 
obtain  a personal  judgment  against  Landlord  for  any  breach 
thereof,  (iii)  the  provisions  of  the  Qualified  Manager's  Sub- 
lease and  any  non-disturbance  agreement  provided  by  Landlord 
under  this  Section  shall  solely  determine  the  rights  and  obli- 
gations of  Landlord  and  the  Qualified  Manager  with  respect  to 
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the  property  demised  thereunder,  and  (iv)  such  other  provisions 
to  which  the  Qualified  Manager  and  Landlord  may  agree.  Except 
as  stated  in  the  foregoing  clause  (ii)  of  this  Section  16.07, 
the  subtenant  thereunder  shall  have  all  remedies  provided  in 
the  Qualified  Manager's  Sublease  in  the  event  of  a default 
thereof  by  Landlord. 

SECTION  16.08.  Omitted  Intentionally. 

SECTION  16.09.  Non-Disturbance  of  Subtenants.  From  time 
to  time  upon  the  request  of  Tenant,  with  respect  to  any  Space 
Sublease  permitted  hereunder  having  a term  of  ten  (10)  years  or 
less  which  term  does  not  extend  beyond  the  shorter  of  (x)  the 
remaining  Term  of  this  Sublease  or  (y)  the  remaining  term  of 
any  sublease  to  a Manager  and  a rental  of  Ten  Dollars  ($10.00) 
per  square  foot  of  Net  Leasable  ARE  Space  or  Net  Leasable 
Retail  Space  or  more.  Landlord  shall  enter  into  agreements 
("Non-Disturbance  Agreements")  with  subtenants  under  such  Space 
Subleases  providing  that  in  the  event  of  termination  of  this 
Sublease  or  of  any  sublease  between  Tenant  and  any  Manager,  the 
possession  of  any  such  Subtenants  will  not  be  disturbed  so  long 
as  such  Subtenant  is  not  in  default  under  its  Space  Sublease, 
if  the  Subtenant  agrees  that,  upon  request  of  Landlord  follow- 
ing a termination  of  this  Sublease  or  any  such  sublease  between 
Tenant  and  Manager,  it  will  attorn  to  Landlord  and  execute  and 
deliver  such  instruments  as  Landlord  shall  reasonably  request 
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to  confirm  such  attornment.  Such  Non-Disturbance  Agreements 
shall  provide  that  Landlord  shall  continue  to  perform  all 
obligations  (the  "Obligations")  which  under  this  Sublease 
Landlord  was  obligated  to  perform  for  the  benefit  of  Tenant; 
provided,  however,  that  Landlord  shall  not  be  required  to 
perform  any  such  Obligations  from  and  after  the  date  that  the 
Term  of  this  Sublease  would  have  expired  as  to  the  Retail 
Parcels  were  this  Sublease  in  effect  on  that  date.  Landlord 
shall  not  be  required  to  enter  into  a Non-Disturbance  Agreement 
with  respect  to  any  period  beyond  the  expiration  of  the  Term. 
Landlord  shall  respond  to  any  request  for  a Non-Disturbance 
Agreement  within  twenty  (20)  days  after  receipt  of  a true  and 
complete  copy  of  the  relevant  Space  Sublease  in  the  form  to  be 
executed.  Nothing  herein  contained  shall  preclude  Landlord  in 
its  sole  and  absolute  discretion  from  granting  non-disturbance 
to  other  Space  Subtenants. 


SECTION  16.10.  Standards  for  Space  Subleases.  All  Space 
Subleases  shall  contain  substantially  the  following  provisions: 


"In  regard  to  the  use  and  occupancy  of  the  Premises, 
tenant  will  at  its  expense:  (a)  keep  the  inside  and 

outside  of  all  glass  in  the  doors  and  windows  of  the 
Premises  clean;  (b)  keep  all  exterior  store  surfaces  of 

the  Premises  clean;  (c)  replace  promptly  any  cracked  or 
broken  glass  of  the  Premises  with  glass  of  like  color, 

kind  and  quality;  (d)  maintain  the  Premises  in  a clean, 
orderly  and  sanitary  condition,  free  of  insects,  rodents, 
vermin  and  other  pests;  (e)  keep  any  garbage,  trash, 
rubbish  or  other  refuse  in  rat-proof  containers  within  the 
interior  of  the  Premises  until  removed;  (f)  have  such 
garbage,  trash,  rubbish  and  refuse  removed  on  a daily 

basis;  (g)  keep  all  mechanical  apparatus  free  of  vibration 
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and  noise  which  may  be  transmitted  beyond  the  Premises; 
(h)  comply  with  all  laws,  ordinances,  rules  and  regula- 
tions of  governmental  authorities  and  all  reasonable 
recommendations  of  Tenant's  casualty  insurer (s)  and  other 
applicable  insurance  rating  organizations  now  or  hereafter 
in  effect;  (i)  light  the  show  windows  of  the  Premises  and 
exterior  signs  and  turn  the  same  off  to  the  extent  re- 
quired by  landlord;  (j)  comply  with  and  observe  all  rules 
and  regulations  established  by  landlord  from  time  to  time 
which  apply  generally  to  all  of  landlord's  retail  tenants; 
(k)  maintain  sufficient  and  seasonal  inventory  and  have 
sufficient  number  of  personnel  to  maximize  sales  volume  in 
the  Premises;  and  (1)  conduct  its  business  in  all  respects 
in  a dignified  manner  in  accordance  with  high  standards  of 
store  operation  consistent  with  the  quality  of  operation 
of  the  retail  complex  as  determined  by  landlord,  and 
provide  an  appropriate  mercantile  quality  comparable  with 
the  entire  retail  complex. 

In  regard  to  the  use  and  occupancy  of  the  Premises 
and  the  Common  Areas,  tenant  will  not:  (m)  place  or  main- 
tain any  merchandise,  trash,  refuse  or  other  articles  in 
any  vestibule  or  entry  of  the  Premises,  on  the  footwalks 
or  corridors  adjacent  thereto  or  elsewhere  on  the  exterior 
of  the  Premises  so  as  to  obstruct  any  driveway,  corridor, 
footwalk,  parking  area,  mall  or  any  other  Common  Area;  (n) 
use  or  permit  the  use  of  any  objectionable  advertising 
medium  such  as,  without  limitation,  loudspeakers,  phono- 
graphs, public  address  systems,  sound  amplifiers,  recep- 
tion of  radio  or  television  broadcasts  within  the  retail 
complex,  which  is  in  any  manner  audible  or  visible  outside 
of  the  Premises;  (o)  permit  undue  accumulations  of  or  burn 
garbage,  trash,  rubbish  or  other  refuse  within  or  without 
the  Premises;  (p)  cause  or  permit  objectionable  odors  in 
landlord's  opinion  to  emanate  or  to  be  dispelled  from  the 
Premises;  (q)  solicit  business  in  any  Common  Area;  (r) 
distribute  handbills  or  other  advertising  matter  in  any 
Common  Area;  (s)  permit  the  parking  of  vehicles  so  as  to 
unreasonably  interfere  with  the  use  of  any  driveway, 
corridor,  footwalk,  parking  area,  mall  or  other  Common 
Areas;  (t)  receive  or  ship  articles  of  any  kind  outside 
the  designated  loading  areas  for  the  Premises;  (u)  use  the 
mall,  corridor  or  any  other  Common  Area  adjacent  to  the 
Premises  for  the  sale  or  display  of  any  merchandise  or  for 
any  other  business,  occupation  or  undertaking;  (v)  conduct 
or  permit  to  be  conducted  any  auction,  fictitious  fire 
sale,  going  out  of  business  sale,  bankruptcy  sale,  unless 
directed  by  a court  order,  or  other  similar  type  sale  in 
or  connected  with  the  Premises  (but  this  provision  shall 
not  restrict  the  absolute  freedom  of  tenant  in  determining 
its  own  selling  prices,  nor  shall  it  preclude  the  conduct 
of  periodic  seasonal,  promotional  or  clearance  sales);  (w) 
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use  or  permit  the  use  of  any  portion  of  the  Premises  for 
any  unlawful  purpose  or  for  any  activity  of  a type  which 
is  not  generally  considered  appropriate  for  a first-class 
mixed  use  development  conducted  in  accordance  with  good 
and  generally  accepted  standards  of  operation;  (x)  place  a 
load  upon  any  floor  which  exceeds  the  floor  load  which  the 
floor  was  designed  to  carry;  (y)  operate  its  heating  or 
air-conditioning  in  such  a manner  as  to  drain  heat  or 
air-conditioning  from  the  premises  of  any  other  tenant  or 
other  occupant  of  the  retail  complex;  or  (z)  permit  any 
part  of  the  Premises  to  be  used  for  lodging. 

Tenant  agrees  that  it  shall  not  use  or  occupy,  nor 
permit  or  suffer  the  Premises  or  any  part  thereof,  to  be 
used  or  occupied  for  any  business,  use  or  purpose  which  is 
unlawful,  illegal  or  in  any  way  in  violation  of  any  Cer- 
tificate of  Occupancy,  for  any  business,  use  or  purpose 
which,  in  landlord's  good  faith  judgment,  is  immoral, 
disreputable,  extra-hazardous  or  in  such  manner  as  to 
constitute  a public  or  private  nuisance.  Without  limiting 
the  generality  of  the  foregoing,  tenant  will  not  sell, 
distribute,  display  or  offer  for  sale  (i)  any  roach  clip, 
water  pipe,  bong,  coke  spoon,  cigarette  papers,  hypodermic 
syringe  or  other  paraphernalia  commonly  used  in  the  use  or 
ingestion  of  illicit  drugs,  or  (ii)  any  pornographic, 
lewd,  suggestive,  or  "adult  entertainment"  newspaper, 
book,  magazine,  film,  picture,  representation  or  merchan- 
dise of  any  kind. 

Signs  and  Advertising.  Tenant  will  not  place  or 
suffer  to  be  placed  or  maintained  on  the  exterior  of  the 
Premises  any  sign,  advertising  matter  or  any  other  thing 
of  any  kind,  and  will  not  place  or  maintain  any  decora- 
tion, letter  or  advertising  matter  on  the  glass  of  any 
window  or  door  of  the  Premises  unless  the  same  is  placed 
and  maintained  in  accordance  with  the  terms  of  that  por- 
tion of  [Schedule  headed  "Sign  Criteria."]  Tenant  will, 

at  its  sole  cost  and  expense,  maintain  such  sign,  decora- 
tion, lettering,  advertising  matter  or  other  thing  as  may 
be  permitted  hereunder  in  good  condition  and  repair  at  all 
times . 

Painting  and  Displays  by  Tenant.  Tenant  will  not 
paint  or  decorate  any  part  of  the  exterior  of  the  Premis- 
es. Tenant  will  not  paint  or  decorate  any  part  of  the 
interior  of  the  Premises  visible  from  the  exterior  thereof 
without  first  obtaining  landlord's  written  approval. 
Tenant  will  install  and  maintain  at  all  times,  subject  to 
the  other  provisions  of  this  Section,  displays  of  merchan- 
dise in  the  show  windows  (if  any)  of  the  Premises.  All 
articles,  and  the  arrangement,  style,  color  and  general 
appearance  thereof,  in  the  interior  of  the  Premises 
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including,  without  limitation,  window  displays,  advertis- 
ing matter,  signs,  merchandise  and  store  fixtures,  shall 
be  in  keeping  with  the  character  and  standards  of  the 
improvements  within  the  Retail  Parcels,  as  determined  by 
landlord.  Landlord  reserves  the  right  to  require  tenant 
to  correct  any  non-conformity. 

Trash  Removal  Service.  Tenant  shall  keep  any  garbage, 
trash,  rubbish  or  other  refuse  in  rat-proof  containers 
within  the  interior  of  the  Premises  and  shall  deposit  such 
garbage,  trash,  rubbish  and  refuse,  on  a daily  basis,  in 
designated  receptacles  provided  by  landlord.  If  landlord 
shall  provide  a trash  removal  service  for  the  Premises 
from  said  receptacles,  tenant  shall  reimburse  landlord 
monthly,  as  Additional  Rental,  for  all  costs  related  to 
landlord's  service  to  remove  Tenant's  trash." 


ARTICLE  17 


INDEMNIFICATION  OF  LANDLORD 

SECTION  17.01.  Indemnification  of  Landlord  and  City. 
Tenant  will  protect,  indemnify,  defend  and  hold  Landlord,  the 
City,  their  property  and  their  officers,  directors,  employees, 
agents  and  partners  and,  where  applicable,  the  Gardens  Operator 
harmless  from  and  against  all  liabilities,  obligations,  claims, 
damages,  penalties,  causes  of  action,  costs  and  expenses  (in- 
cluding, without  limitation,  attorneys'  fees  and  expenses) 
imposed  upon  or  incurred  by  or  asserted  against  Landlord,  City, 
the  Gardens  Operator,  the  Gardens  Parcel  or  the  Premises  or  the 
CB-3  Site  by  reason  of  the  occurrence  or  existence  of  any  of 
the  following:  (a)  any  accident,  injury  to  or  death  of  persons 
(including  workmen)  or  loss  of  or  damage  to  property  occurring 
on  or  about  the  Premises  or  any  part  thereof  or  the  adjoining 
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sidewalks,  curbs,  streets,  vaults,  passageways,  spaces  or  ways; 
(b)  any  use,  possession,  occupation,  operation,  maintenance, 
management  or  condition  of  the  Premises  or  any  part  thereof  or 
the  adjoining  sidewalks,  alley,  curbs,  streets,  vaults,  pas- 
sageways, spaces  or  ways;  (c)  any  failure  on  the  part  of  Tenant 
to  perform  or  comply  with  any  of  the  terms  of  this  Sublease; 
(d)  performance  of  any  labor  or  services  or  the  furnishing  of 
any  materials  or  other  property  in  respect  of  the  Premises  or 
any  part  thereof;  (e)  any  negligence  on  the  part  of  Tenant  or 
any  of  its  agents,  contractors,  servants,  employees,  subles- 
sees, licensees  or  invitees,  except  in  each  case  to  the  extent 
caused  by  the  breach  hereof  by  Landlord  or  of  any  other  obliga- 
tion of  Landlord  to  Tenant  or  by  the  active  negligence  or 
willful  act  or  omission  of  Landlord  or  City,  their  agents, 
employees,  representatives  or  assigns;  (f)  the  death  of  or  any 
accident,  occurrence,  injury,  loss  or  damage  whatsoever  caused 
to  any  natural  person  or  to  the  property  of  any  persons  as 
shall  occur  in  or  on  the  Premises  during  the  Term  hereof, 
(except  to  the  extent  such  arises  from  the  active  negligence  or 
fault  of  the  indemnitee).  In  case  any  action,  suit  or  proceed- 
ing is  brought  against  Landlord,  City  or  the  Gardens  Operator 
by  reason  of  any  occurrence  for  which  Tenant  is  obliged  to 
furnish  indemnity  to  Landlord,  City  and  Gardens  Operator, 
Landlord,  City  or  the  Gardens  Operator,  as  applicable,  will 
notify  Tenant  of  such  action,  suit  or  proceeding,  and  Tenant 
may,  and  upon  Landlord's  or  City's  or  the  Gardens  Operator's, 
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as  applicable^  request  will,  at  Tenant's  expense,  resist  and 
defend  such  action,  suit  or  proceeding,  or  cause  the  same  to  be 
resisted  and  defended  by  counsel  designated  by  Tenant  and 
approved  by  Landlord  or  City  or  the  Gardens  Operator,  as  appli- 
cable, in  writing. 


ARTICLE  18 


USE  OF  PREMISES;  CHANGE  OF  USE; 
SURRENDER  OF  PREMISES 


SECTION  18.01.  Tenant's  Management  and  Operating  Cove- 
nants . During  the  Term,  Tenant  shall  use  and  operate  the  Prem- 
ises as  follows  and  for  no  other  purpose: 

(a)  The  Retail  Parcels  shall  be  used  only  for  retail  uses 
and  shall  be  operated  as  a first-class  retail  complex  having  a 
broad  range  of  quality  merchandise  and  services  consistent  with 
the  size  and  location  of  the  Retail  Parcels.  Tenant  shall  use 
its  best  efforts,  consistent  with  Tenant's  prudent  judgment,  to 
operate  those  portions  of  the  Retail  Parcels  subleased  to  Space 
Subtenants  in  a first-class  manner  for  such  uses.  Tenant's 
failure  to  subsidize  any  Space  Subtenant  (including,  without 
limitation,  rent  deferrals  and  similar  tenant  inducements) 
shall  not  be  deemed  a failure  to  use  best  efforts.  Tenant 
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shall  not  change  a retail  use  to  an  ARE  use  or  to  any  other 
non-retail  use  without  the  prior  written  consent  of  Landlord. 

(b)  The  ARE  Parcels  shall  be  used  only  for  ARE  uses.  The 
initial  uses  are  a San  Francisco  Pavilion  and  a Cinema  Center 
as  described  in  the  Scope  of  Development  and  cabaret (s)  and 
nightclub( s ) . Tenant  shall  use  its  best  efforts  to  cause  Space 
Tenants  to  operate  those  portions  of  the  ARE  Parcels  subleased 
to  Space  Subtenants  in  a first-class  manner  for  such  uses. 
Tenant's  failure  to  subsidize  any  Space  Subtenant  (including, 
without  limitation,  rent  deferrals  and  similar  tenant  induce- 
ments) shall  not  be  deemed  a failure  to  use  best  efforts. 
Landlord  will  consent  to  a change  in  an  ARE  use  to  another  ARE 
use  reasonably  acceptable  to  Landlord  in  the  event  the  Tenant 
demonstrates  to  the  reasonable  satisfaction  of  Landlord  that 
the  ARE  use  is  either  (i)  not  economically  viable  or  (ii) 
because  of  operational  factors  which  cannot  reasonably  be 
changed  or  corrected,  such  ARE  use  creates  a substantial  ad- 
verse economic  impact  on  the  balance  of  the  ARE  and  retail  uses 
in  the  Premises.  Landlord  will  consent  to  a change  in  ARE  use 
to  a retail  use  or  uses  which  are  compatible  with  the  standards 
set  forth  in  (b)  above  in  the  event  the  Tenant  demonstrates  to 
the  reasonable  satisfaction  of  Landlord  that  either  (i)  no  ARE 
use  is  economically  viable  or  (ii)  because  of  operational 
factors  which  cannot  reasonably  be  changed  or  corrected,  any 
ARE  use  would  create  a substantial  adverse  economic  impact  on 


93 


r Wl  li^fi  SWA 

^ «IA  t*l  Vi^t^ 

. •«-  -^nv*.  ,.  - 

feA*  ^ 5r.f^«Q«^-MWa  ^3  ^aydwXbJlil^xn 

^ .... . -^o--  -•'  “‘"*  ; 

, .1  UA  Ml)  1“  •nol>’'>'1  ^-■ 

W*  ««  5 „ 

.*«r:»«»#';i4^  » #»’  

e,  ...<*.*  • — ^ - ■ ;;^ 

,« -*  '■>  ^ ■'  ;■'  ■ ^ 

'f  *1  * fr  ■'  * ' * J ,-t  C*»- 

7i*c-\.  o'*  .* <^1  ? ^ 

. ^icU.»;oe.ei  o. 

bioib'  iJ  ^ 

-»  vi***"— - . t*'.—  ■•  ^ «**'•“»■ 

’“•' 

.♦*V  *'^  ‘ *»<u  .a 

• Bu  iia:t5>T  » 

■‘^  , ..,  [^  {.)  ..I  iJtlc.  3A» 

•’«  “ '•■■'  ' , ^ 
..-^,-i  ■>..  * ':  ':uknirtii  a «»'<»' 

B ^ met*  10  ?•«* ' !.ai</«XXir  ■ 

i«A  'j0  »M' 

s;I  l>.it1WXC»t)0& 

i.-*.-.-.^  »»  V.  ' - 

- vKi.-i  •*  •'  - ^VrtOA^  . 

.**#^.>o»  •»•  •*^-‘*“'  *'  : ■ ,_ 


the  balance  of  the  ARE  and  retail  uses  in  the  Premises.  In 
connection  with  the  foregoing  changes  in  use.  Landlord  will 
consider  the  fact  that  Tenant  has  been  unable  to  find  a Space 
Subtenant  for  an  ARE  use  after  using  best  efforts  (in  accor- 
dance with  the  standards  set  forth  in  Article  3 hereof)  for  a 
period  of  one  year  from  the  completion  of  the  Shell  of  Tenant's 
ARE  Improvements,  The  permitted  uses  within  the  category  of 
cabaret  and  nightclub  uses  are  places  presenting  regular  live 
entertainment  as  a primary  attraction,  usually  more  active  in 
the  evening  hours,  and  also  serving  food  and/or  beverages, 
including,  without  limitation,  alcoholic  beverages  to  be  con- 
sumed on  the  premises. 

SECTION  18.02.  Statement  of  Intent  Concerning  Operating 
Hours . Tenant  intends  that  the  retail  and  ARE  uses  will  be 
operated  to  encourage  maximum  use  of  facilities  located  there- 
on, including  nighttime  and  weekends  to  the  extent  economically 
feasible . 

SECTION  18.03.  Prohibited  Uses.  The  uses  prohibited  on 
the  Premises  shall  be  as  follows: 

(a)  On  the  Retail  Parcels  or  part  thereof: 

(i)  Shops,  restaurants  or  theaters  which  deal  in 

sexually  explicit  materials  or  performances; 
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parlors;  schools  and  professional  offices  except  for 
management  or  administrative  offices  of  the  Manager; 
eleemosynary  institutions  not  selling  foods  or  services; 
wholesale  (but  not  off-price  offerings  to  the  general 
public)  operations;  retail  shops  (excluding  antique 
stores)  in  excess  of  10,000  square  feet  carrying  primarily 
major  appliances  and/or  home  or  office  furniture  or  equip- 
ment that  cannot  be  hand  carried  after  purchase;  and  any 
unlawful,  immoral  or  disreputable  use  or  any  other  use  of 
a type  not  generally  considered  appropriate  for  a first- 
class  urban  mixed  use  complex  conducted  in  accordance  with 
good  and  generally  accepted  standards  of  operation. 

(ii)  Office  space  (other  than  office  space  connected 
with  a use  otherwise  permitted  hereunder),  including 
without  limitation,  banks,  financial  institutions,  broker- 
age and  security  operations,  travel  agencies,  real  estate 
agencies,  clinics  and  professional  offices,  without  the 
prior  approval  of  the  Landlord,  which  approval  will  not  be 
unreasonably  withheld. 

(b)  On  any  ARE  Parcel  or  part  thereof  unless  expressly 
permitted  hereby: 

Any  use  the  same  as  or  similar  to  a prohibited  retail  use; 
a health  club;  active  (physical)  recreation  components 
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such  as  tennis  courts,  shuf f leboard,  etc.;  health/exercise 
facilities  such  as  par  course,  jogging  track,  court  games 
(except  on  roof  tops);  live  animal  displays;  boat  rides; 
outdoor  movies;  typical  pinball  or  video  game  arcades; 
amusement  rides  (except  temporary  use  for  special  events, 
or  as  related  to  major  indoor  ARE  uses);  service  facili- 
ties unrelated  to  major  ARE  uses;  curiosity  attractions 
such  as  wax  museums;  private  clubs  and  facilities;  large 
free  standing  amusement  rides;  and  typical  carnival  pitch 
games . 

None  of  the  foregoing  provisions  of  this  Section  18.03  is 
intended  to  restrict  or  affect  the  price  at  which  permitted 
goods  or  services  are  sold. 

SECTION  18.04.  Omitted  Intentionally. 

SECTION  18.05.  Omitted  Intentionally. 

SECTION  18.06.  Purchase  of  Property  by  Landlord.  At  the 
termination  of  this  Sublease,  if  Tenant  is  in  default,  title  to 
Tenant's  Personal  Property  shall  vest  in  Landlord  without  any 
further  action  of  any  parties.  At  the  termination  of  this 
Sublease,  if  Tenant  is  not  in  default.  Landlord  shall  have  the 
right  to  purchase  all  signs,  furniture,  furnishings,  equipment 
and  supplies,  and  any  renewals  and  replacements  thereof,  placed 
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in  or  upon  the  Premises  by  Tenant  pursuant  to  Article  41  here- 
of, except  any  logos,  trademarks,  symbols,  designs  or  other 
Personal  Property  of  the  Manager  or  any  Space  Subtenant,  for 
the  fair  market  value  thereof.  If  at  the  termination  of  this 
Sublease,  Tenant  is  not  in  default  and  Landlord  elects  not  to 
purchase  the  signs.  Personal  Property  and  supplies  and  renewals 
and  replacements  thereof  placed  in  or  on  the  Premises  by  Ten- 
ant, Tenant  shall  remove  all  such  property  within  sixty  (60) 
days  of  the  termination  of  this  Sublease.  If  Tenant  fails  to 
remove  such  property  within  said  period  of  time,  such  property 
shall  be  deemed  to  be  abandoned  by  Tenant. 

SECTION  18.07.  Surrender . Subject  to  the  limitations  of 
Section  18.06  hereof.  Tenant  shall,  upon  termination  of  this 
Sublease,  surrender  to  Landlord  the  Improvements,  all  other 
leased  property  and  renewals  and  replacements  thereof  and  all 
fixtures  (including  carpeting  and  drapes)  in  good  order,  condi- 
tion and  repair. 

Upon  termination  of  this  Sublease,  Landlord  shall  have  the 
right  to  terminate  all  Space  Subleases  hereunder  unless  Land- 
lord has  agreed  not  to  disturb  the  occupancy  of  Space  Subten- 
ants of  such  Space  Subleases.  At  the  request  of  Landlord, 
Tenant  shall  be  obligated  to  surrender  the  Premises  to  Landlord 
free  of  all  Personal  Property,  and  Tenant  shall  repair  any 
damage  to  the  Premises  caused  by  such  removal. 
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SECTION  18.08.  Manager . At  all  times  during  the  Term, 


Tenant  shall  use  reasonable  efforts  to  have  a Manager  operate 
the  ARE  and  Retail  Parcels  pursuant  to  a sublease  with  Tenant. 
If  at  any  time  during  the  Term  there  ceases  to  be  such  a Manag- 
er, Tenant  shall  use  reasonable  efforts  to  find  a new  Manager 
of  such  Parcels  with  due  diligence,  which  Manager  must  be  a 
Qualified  Manager.  Tenant's  failure  to  use  reasonable  efforts 
to  find  such  a new  Manager  with  due  diligence  shall  constitute 
a default  hereunder.  Tenant  shall  give  Landlord  thirty  (30) 
days  prior  written  notice  of  its  intention  to  enter  into  an 
agreement  with  any  Manager  setting  forth  the  name  and  qualifi- 
cations of  such  Manager.  If  Landlord  objects  to  such  proposed 
Manager  it  shall  so  notify  Tenant  in  writing  within  thirty  (30) 
days  of  such  notice  from  Tenant.  If  Landlord  and  Tenant  dis- 
agree as  to  whether  a Manager  constitutes  a Qualified  Manager, 
such  disagreement  shall  be  submitted  to  arbitration  pursuant  to 
Section  31.02  hereof. 

SECTION  18.09.  Special  Provisions  Relating  to  CMOS  and 
CAM.  Tenant  agrees  that  no  more  than  eighty  percent  (80%)  of 
Tenant's  share  of  the  CMOS  for  the  Gardens  Parcel  will  be 
charged  to  ARE  Space  Subtenants.  All  other  Common  Area  Costs 
shall  be  reasonably  allocated.  In  the  event  that  during  the 
two  (2)-year  period  following  the  opening  for  business  or  any 
ARE  Space  Subtenant,  such  ARE  Space  Subtenant  is  financially 
unable  to  make  its  required  payment  to  Tenant  towards  CMOS, 
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Tenant  agrees  to  defer  up  to  fifty  percent  (50%)  of  any  such 
Space  Subtenant's  required  contribution  to  CMOS  until  such 
Space  Subtenant  is  financially  able  to  pay  the  same;  provided, 
however,  that  Tenant's  payment  towards  CMOS  as  provided  in  this 
Section  shall  not  prejudice  Tenant's  right  to  seek  a conversion 
of  use  pursuant  to  Section  18.01  hereof. 

SECTION  18.10.  Leasing  Plan.  Annually  within  ninety  (90) 
days  after  the  end  of  each  Fiscal  Year,  Tenant  shall  submit  to 
Landlord  a leasing  plan  or  program  for  Landlord's  information. 
Such  leasing  plan  shall  generally  show  the  information  shown  on 
the  typical  space  plan  or  program  attached  hereto  as  Exhibit  Q. 

SECTION  18.11.  General  Operating  Covenants.  Tenant 
covenants  and  agrees  that  it  will  operate  or  cause  the  Premises 
to  be  maintained  and  operated  in  the  following  manner: 

(a)  To  maintain  the  layout  of  the  Premises  as  set  forth 
on  Exhibit  A attached  hereto  as  it  may  from  time  to  time  be 
amended. 

(b)  To  manage  and  operate  the  Premises  under  the  name 
"Yerba  Buena  Gardens"  and  under  no  other  names  without  the 
prior  approval  of  Landlord. 
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The  covenants  of  this  Section  are  made  subject  to  any 
interruptions  due  to  repair,  alteration,  remodeling  or 
reconstruction  of  the  Improvements  (if  authorized  herein)  and 
shall  be  effective  until  the  expiration  of  the  Term.  Notwith- 
standing anything  to  the  contrary,  the  covenants  in  this  Sec- 
tion shall  not  impose  any  greater  obligation  to  rebuild, 
reconstruct  or  restore  than  as  set  forth  in  Section  47.27 
through  47.32  hereof. 

SECTION  18.12.  Temporary  Cessation  of  Business.  Temporary 
cessation  of  business  by  Tenant  when  necessary  for  the  purpose 
of  taking  inventory,  making  alterations,  repairs  or  Restoration 
or  by  reason  of  such  reasonable  interruptions  as  may  be  inci- 
dental to  the  conduct  of  its  business  shall  not  be  deemed  a 
discontinuance  of  the  operation  of  Tenant  in  accordance  with 
Article  18  hereof,  so  long  as  the  Premises  are  reopened  prompt- 
ly upon  completion  of  such  act  or  event.  Nothing  contained  in 
this  Section  shall  limit  the  effect  of  the  Force  Majeure  provi- 
sions herein. 

SECTION  18.13.  Compliance  with  Mitigation  Measures.  Tenant 
shall  comply  with  the  mitigation  measures  attached  hereto  as 
Exhibit  L. 
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ARTICLE  19 


QUIET  ENJOYMENT 

SECTION  19.01.  Quiet  Enjoyment.  Subject  to  the  Permitted 
Exceptions,  Landlord  covenants  and  agrees  that  Tenant,  upon 
observing  and  keeping  any  covenants,  agreements  and  conditions 
of  this  Sublease  on  its  part  to  be  kept,  shall  lawfully  and 
quietly  hold,  occupy  and  enjoy  said  Premises  during  the  Term  of 
this  Sublease  without  hindrance  or  molestation  of  anyone  claim- 
ing by,  through  or  under  Landlord.  Notwithstanding  the  forego- 
ing, Landlord  shall  have  no  liability  to  Tenant  in  the  event  of 
any  defect  in  the  title  of  Landlord  whether  or  not  such  defect 
affects  Tenant's  rights  of  quiet  enjoyment  and  no  such  defect 
shall  be  grounds  for  a termination  of  this  Sublease  by  Tenant 
and  Tenant's  sole  remedy  shall  be  to  obtain  compensation  for 
such  event  by  pursuing  its  rights  against  any  title  insurance 
company  or  companies  issuing  title  insurance  policies  to 
Tenant . 


ARTICLE  20 

DELAY  DUE  TO  FORCE  MAJEURE 

SECTION  20.01.  Delay  Due  to  Force  Majeure.  For  all 
purposes  of  this  Sublease,  a party  whose  performance  of  its 
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obligations  hereunder  is  subject  to  enforced  delay  due  to  Force 
Majeure  shall  not  be  considered  in  breach  of  or  in  default  in 
its  obligations  hereunder  in  the  event  of  and  during  the  period 
of  such  enforced  delay  due  to  Force  Majeure;  provided,  however, 
that  the  provisions  of  this  Section  20.01  shall  not  apply  to 
the  provisions  of  Article  3 hereof  relating  to  commencement  and 
completion  of  construction  of  the  Initial  Improvements  on  the 
Premises  which  are  governed  by  the  provisions  of  the  Disposi- 
tion Agreement;  and  provided,  further,  that  the  party  seeking 
to  extend  time  for  performance  shall  give  notice  of  the  claim 
of  extension  to  the  other  party  within  thirty  (30)  days  after 
the  commencement  of  the  cause  of  the  delay. 


ARTICLE  21 

EVENTS  OF  DEFAULT;  TERMINATION 

SECTION  21.01.  Events  of  Default.  If  any  one  or  more  of 
the  following  events  ("Events  of  Default")  shall  occur  (regard- 
less of  the  pendency  of  any  bankruptcy,  reorganization,  receiv- 
ership, insolvency  or  other  proceedings,  in  law,  in  equity  or 
before  any  administrative  tribunal  which  has  or  might  have  the 
effect  of  preventing  Tenant  from  complying  with  the  terms  of 
this  Sublease): 
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(a)  Tenant  shall  fail  to  pay  any  Rent  due  to  Landlord  and 
such  failure  continues  for  five  (5)  business  days  after  written 
notice  from  Landlord; 

(b)  Tenant  shall  fail  to  commence  and  proceed  with  the 
construction  of  the  Initial  Improvements  as  required  by  the 
Disposition  Agreement; 

(c)  Tenant  shall  fail  to  complete  construction  of  the 
Initial  Improvements  by  the  times  specified  in  Section  3.01. 
hereof; 

(d)  the  filing  by  or  against  Tenant,  or  by  or  against  any 
parent  or  general  partner  of  Tenant  (such  parent  or  partner  to 
be  hereinafter  referred  to  as  the  "Other  Party")  of  any  pro- 
ceedings under  any  state  or  federal  insolvency  or  bankruptcy 
law,  or  any  comparable  law  that  is  now  or  hereafter  may  be  in 
effect,  whether  for  liquidation  or  reorganization,  which  pro- 
ceedings if  filed  against  Tenant  are  not  dismissed  within  sixty 
(60)  days  or,  if  with  respect  to  the  Other  Party,  Tenant  has 
not  purchased  the  interest  of  the  Other  Party  within  one  hun- 
dred twenty  (120)  days; 

(e)  the  entry  of  an  order  for  relief  against  Tenant  or 
any  Other  Party  under  any  bankruptcy  or  reorganization  case 
and,  with  respect  to  the  Other  Party,  Tenant  has  not  purchased 
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the  interest  of  the  Other  Party  within  one  hundred  twenty  (120) 
days ; 


(f)  the  appointment  of  a receiver,  trustee  or  custodian 
of  all  or  any  part  of  the  property  of  Tenant  or  any  Other 
Party,  which  appointment  with  respect  to  Tenant  is  not  dis- 
missed within  sixty  (60)  days  and,  with  respect  to  the  Other 
Party,  Tenant  has  not  purchased  the  interest  of  the  Other  Party 
within  one  hundred  twenty  (120)  days; 

(g)  the  assignment  of  all  or  any  part  of  the  property,  if 
any,  of  Tenant  or  any  Other  Party  for  the  benefit  of  creditors; 

(h)  the  failure  of  Tenant  to  give  written  notice  to 
Landlord  of  Tenant's  intention  to  commence  proceedings  under 
any  state  or  federal  insolvency,  bankruptcy  or  any  comparable 
law  that  is  now  or  hereafter  may  be  in  effect,  whether  for 
liquidation  or  reorganization,  at  least  thirty  (30)  days  prior 
to  the  commencement  of  such  proceedings; 

(i)  a writ  of  attachment  or  execution  is  levied  on  this 
Sublease  which  is  not  released  within  thirty  (30)  days; 

(j)  except  as  permitted  by  Section  18.12,  the  Premises 
are  abandoned  or  cease  to  be  used  for  the  uses  permitted 
hereunder; 
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(k)  Tenant  shall  be  in  material  default  under  any  operat- 
ing sublease  or  management  agreement  with  a Manager  unless  such 
default  is  waived  in  writing  by  the  Manager; 

(l)  an  Event  of  Default  by  Tenant  shall  occur  under  the 
ARE/Retail/Parking  Lease  as  to  the  CB-2  ARE  Parcels  thereunder; 
provided,  however,  that  if  CB-3  has  been  Delayed  (as  defined  in 
the  Disposition  Agreement)  and  the  CB-2  ARE  Parcels  are  encum- 
bered by  a deed  of  trust  to  secure  a loan  separate  from  a loan 
on  the  Premises  which  is  secured  by  a different  deed  of  trust, 
an  Event  of  Default  under  the  ARE/Retail/Parking  Lease  shall 
not  constitute  a default  hereunder; 

(m)  Tenant  suffers  or  permits  an  assignment  of  this 
Sublease  or  any  interest  therein  to  occur  in  violation  of  this 
Sublease,  suffers  or  permits  a Significant  Change  to  occur  in 
violation  of  this  Sublease  or  sublets  all  or  any  portion  of  the 
Premises  in  violation  of  this  Sublease;  or 

(n)  Except  as  provided  in  Section  44.04  hereof.  Tenant 
shall  fail  to  perform  or  comply  with  any  other  term  hereof,  and 
such  failure  shall  continue  for  more  than  thirty  (30)  days 
after  notice  thereof  from  Landlord,  or  if  such  default  cannot 
reasonably  be  cured  within  such  thirty  (30) -day  period.  Tenant 
shall  not  within  such  period  commence  with  due  diligence  and 
dispatch  the  curing  of  such  default,  or  having  so  commenced. 
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shall  thereafter  fail  or  neglect  to  prosecute  or  complete  with 
diligence  and  dispatch  the  curing  of  such  default; 

then,  and  in  any  such  event.  Landlord,  at  any  time  thereafter 
while  such  Event  of  Default  exists,  may  give  a written  termina- 
tion notice  to  Tenant,  and  on  the  date  specified  in  such  notice 
this  Sublease  shall  terminate  and,  subject  to  any  equitable  or 
other  rights  available  at  law  to  prevent  or  mitigate  a forfei- 
ture, the  Term  of  this  Sublease  shall  expire  and  terminate  and 
all  rights  of  Tenant  under  this  Sublease  shall  cease.  Tenant 
shall  reimburse  Landlord  for  all  costs  and  expenses  incurred  by 
or  on  behalf  of  Landlord  (including,  without  limitation,  attor- 
neys' fees  and  expenses)  occasioned  by  any  default  by  Tenant 
under  this  Sublease,  and  shall  pay  to  Landlord  all  damages 
suffered  by  Landlord  as  the  result  of  Tenant's  breach  of  this 
Sublease  as  limited  by  the  provisions  of  Article  39  hereof. 


ARTICLE  22 


CURRENT  REMEDIES 


SECTION  22.01 

Current  Remedies. 

If 

there 

exists 

Event  of  Default, 

then,  in  addition  to 

all 

other 

rights 

remedies  permitted  hereby: 
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Landlord  shall  have  the  immediate  right  to  re-enter  the 
Premises  and  terminate  Tenant's  right  to  possession  of  the 
Premises  and  in  which  event  Tenant  shall  promptly  surrender 
possession  of  the  Premises  and  pay  to  Landlord  all  amounts  due 
Landlord  hereunder  and  under  any  terminated  leases  to  the  date 
of  termination  and  shall  pay  to  Landlord  all  deposits  held  by 
Tenant  pursuant  to  any  license,  concession  or  sublease,  and, 
subject  to  the  rights  of  any  Space  Subtenant  or  Manager  under 
non-disturbance  agreements  executed  by  Landlord,  Landlord  may, 
but  shall  have  no  obligation  to,  remove  all  persons  and  person- 
al property  therefrom.  Such  personal  property  may  be  removed 
and  stored  in  a warehouse  or  elsewhere  at  the  expense  and  risk 
of  and  for  the  account  of  Tenant. 

ARTICLE  23 
FINAL  REMEDIES 

SECTION  23.01.  Termination.  If  Tenant's  right  to  posses- 
sion is  terminated  by  Landlord  because  of  a breach  of  this 
Sublease,  this  Sublease  shall  terminate,  but  the  provisions  of 
Section  1951.2  of  the  California  Civil  Code  with  respect  to  the 
recovery  of  rent  shall  not  apply. 

SECTION  23.02.  Continuation  of  Subleases  and  Other  Agree- 
ments . Except  as  provided  in  Sections  16.03,  16.05,  16.07  and 
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16.09,  in  case  of  default  by  Tenant  in  the  performance  of  any 
of  the  terms,  covenants  or  agreements  herein  contained  on  the 
part  of  Tenant  to  be  done,  observed,  kept  and  performed  and  the 
continuance  thereof  for  the  period  hereinbefore  provided  for, 
or  if  Landlord  shall  for  any  reason  or  cause  recover  or  come 
into  possession  of  the  Premises  before  the  date  hereinbefore 
fixed  for  the  expiration  of  the  Term  hereof.  Landlord  shall 
have  the  right  at  its  option  to  take  over  any  and  all  Space 
Subleases  of  the  Premises  or  any  part  thereof  and  all  conces- 
sions and  licenses  and  agreements  by  Tenant  for  the  maintenance 
thereof  or  supplies  thereto,  and  at  Landlord's  option  to  have 
and  succeed  to  all  the  risks  and  privileges  of  said  Space 
Subleases,  or  concessions,  licenses  or  agreements,  or  such  of 
them  as  it  may  elect  to  take  over  and  assume,  and  Tenant  upon 
any  such  default  by  Tenant  or  recovery  of  possession  by  Land- 
lord hereby  expressly  assigns  and  transfers  to  Landlord  such  of 
the  Space  Subleases,  or  concessions,  licenses  and  agreements  as 
said  Landlord  may  elect  to  take  over  and  assume  as  may  exist 
and  be  in  force  and  effect  at  the  time  of  said  default  and 
recovery  of  possession  and  all  deposits  deposited  with  Landlord 
pursuant  thereto;  and  Tenant  hereby  further  expressly  covenants 
that  Tenant  will,  upon  request  of  the  Landlord,  execute,  ac- 
knowledge and  deliver  to  Landlord  such  further  instruments  as 
may  be  necessary  or  desirable  to  vest  in  Landlord  the  then 
existing  Space  Subleases  of  said  Premises  or  any  part  thereof 
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and  the  licenses,  concessions  and  agreements  then  in  force,  as 


above  specified. 


ARTICLE  24 

LANDLORD'S  EQUITABLE  RELIEF 

SECTION  24.01.  Landlord's  Equitable  Relief.  No  expiration 
or  termination  of  this  Sublease  pursuant  to  Article  21  or 
Article  22  hereof  or  by  operation  of  law  or  otherwise,  and  no 
repossession  of  the  Premises  or  any  part  thereof  pursuant  to 
Article  23  hereof,  or  otherwise,  shall  relieve  Tenant  of  its 
liabilities  and  obligations  hereunder  arising  prior  to  termina- 
tion of  this  Sublease,  all  of  which  shall  survive  such  expira- 
tion, termination  or  repossession,  including,  without 
limitation,  the  rights  of  Landlord  for  indemnification  for 
liability,  for  personal  injuries  or  property  damage,  nor  shall 
anything  in  this  Sublease  be  deemed  to  affect  the  right  of 
Landlord  to  equitable  relief  where  such  relief  does  not  impose 
personal  liability  on  Tenant  which  is  inconsistent  with  the 
provisions  of  Article  39  hereof. 
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ARTICLE  25 


NO  WAIVER,  ETC.  BY  LANDLORD  OR  TENANT 

SECTION  25.01.  No  Waiver,  etc,  by  Landlord  or  Tenant.  No 
failure  by  Landlord  or  Tenant  to  insist  upon  the  strict  perfor- 
mance of  any  term  hereof  or  to  exercise  any  right,  power  or 
remedy  consequent  upon  a breach  thereof,  and  no  submission  by 
Tenant  or  acceptance  by  Landlord  of  full  or  partial  rent  during 
the  continuance  of  any  such  breach  shall  constitute  a waiver  of 
any  such  breach  or  of  any  such  term.  No  waiver  of  any  breach 
shall  affect  or  alter  this  Sublease,  which  shall  continue  in 
full  force  and  effect,  or  the  respective  rights  of  Landlord  or 
Tenant  with  respect  to  any  other  then  existing  or  subsequent 
breach. 


ARTICLE  26 

DEFAULT  BY  LANDLORD;  TENANT'S  REMEDIES 

SECTION  26.01.  Default  by  Landlord;  Tenant's  Remedies. 
If  Landlord  shall  fail  to  perform  or  comply  with  any  term 
hereof,  and  such  failure  shall  continue  for  more  than  the  time 
of  any  cure  period  provided  herein,  or  if  no  cure  period  is 
provided  herein  for  more  than  thirty  (30)  days  after  notice 
thereof  from  Tenant,  or  if  such  default  cannot  reasonably  be 
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cured  within  such  thirty  (30) -day  period.  Landlord  shall  not 
within  such  period  commence  with  due  diligence  and  dispatch  the 
curing  of  such  default,  or  having  so  commenced,  shall  thereaf- 
ter fail  or  neglect  to  prosecute  or  complete  with  diligence  and 
dispatch  the  curing  of  such  default.  Landlord  shall  be  deemed 
to  have  committed  an  Event  of  Default.  Upon  the  occurrence  of 
an  Event  of  Default  by  Landlord,  Tenant  shall  have  the  right  to 
terminate  this  Sublease  and  shall,  subject  to  the  provisions  of 
Article  40  of  this  Sublease,  have  all  other  remedies  provided 
by  law. 

SECTION  26.02.  Tenant's  Equitable  Relief.  Subject  to  the 
provisions  of  Article  40  hereof,  no  expiration  or  termination 
of  this  Sublease  pursuant  to  Article  26  hereof  or  by  operation 
of  law  or  otherwise,  shall  relieve  Landlord  of  its  liabilities 
and  obligations  hereunder  arising  prior  to  termination  of  this 
Sublease,  all  of  which  shall  survive  such  expiration,  termina- 
tion or  repossession,  including,  without  limitation,  the  rights 
of  Tenant  for  indemnification  for  liability,  for  personal 
injuries  or  property  damage,  nor  shall  anything  in  this  Sub- 
lease be  deemed  to  affect  the  right  of  Tenant  to  equitable 
relief  where  such  relief  does  not  impose  personal  liability  on 
Landlord  which  is  inconsistent  with  the  provisions  of  Article 
40  hereof. 
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ARTICLE  27 


ACCEPTANCE  OF  SURRENDER 


SECTION  27.01.  Acceptance  of  Surrender.  No  modification, 
termination  or  surrender  of  this  Sublease  or  surrender  of  the 
Premises  or  any  part  thereof  or  of  any  interest  therein  by 
Tenant  shall  be  valid  or  effective  unless  agreed  to  and  accept- 
ed in  writing  by  Landlord,  and  no  act  by  any  representative  or 
agent  of  Landlord,  other  than  such  a written  agreement  and 
acceptance  by  Landlord,  shall  constitute  an  acceptance  thereof. 


ARTICLE  28 
NO  MERGER  OF  TITLE 

SECTION  28.01.  No  Merger  of  Title.  There  shall  be  no 
merger  of  the  subleasehold  estate  created  by  this  Sublease  with 
the  fee  estate  in  the  Premises  by  reason  of  the  fact  that  the 
same  person  may  own  or  hold  (a)  the  subleasehold  estate  created 
by  this  Sublease  or  any  interest  in  such  subleasehold  estate, 
and  (b)  any  interest  in  such  fee  estate;  and  no  such  merger 
shall  occur  unless  and  until  all  persons  having  any  interest  in 
(i)  the  subleasehold  estate  created  by  this  Sublease,  and  (ii) 
the  fee  estate  in  the  Premises  shall  join  in  a written  instru- 
ment effecting  such  merger  and  shall  duly  record  the  same. 
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ARTICLE  29 


ESTOPPEL  CERTIFICATE  BY  TENANT 

SECTION  29.01.  Estoppel  Certificate  by  Tenant.  Tenant 
will  execute,  acknowledge  and  deliver  to  Landlord  within  ten 
(10)  days  after  a request,  a certificate  certifying  (a)  that 
this  Sublease  is  unmodified  and  in  full  force  and  effect  (or, 
if  there  have  been  modifications,  that  this  Sublease  is  in  full 
force  and  effect,  as  modified  and  stating  the  modifications  or 
if  this  Sublease  is  not  in  full  force  and  effect,  so  stating), 
(b)  that  the  dates,  if  any,  to  which  any  rent  and  other  sums 
payable  hereunder  have  been  paid,  and  (c)  that  no  notice  has 
been  received  by  Tenant  of  any  default  which  has  not  been 
cured,  except  as  to  defaults  specified  in  said  certificate. 
Any  such  certificate  may  be  relied  upon  by  any  prospective 
purchaser  or  mortgagee  of  the  Premises  or  any  part  thereof. 

ARTICLE  30 

ESTOPPEL  CERTIFICATE  BY  LANDLORD 

SECTION  30.01.  Estoppel  Certificate  by  Landlord.  Landlord 
will  execute,  acknowledge  and  deliver  to  Tenant  or  any  subles- 
see with  ten  (10)  days  after  a request,  a certificate  (a)  that 
this  Sublease  is  unmodified  and  in  full  force  and  effect  (or. 
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if  there  have  been  modifications,  that  this  Sublease  is  in  full 
force  and  effect  as  modified,  and  stating  the  modifications  or, 
if  this  Sublease  is  not  in  full  force  and  effect,  so  stating), 
(b)  that  the  dates,  if  any,  to  which  rent  and  other  sums  pay- 
able hereunder  have  been  paid,  and  (c)  whether  or  not,  to  the 
knowledge  of  Landlord,  there  are  then  existing  any  defaults 
under  this  Sublease  (and  if  so,  specifying  the  same).  Any  such 
certificate  may  be  relied  upon  by  any  prospective  transferee, 
mortgagee,  or  sublessee  of  Tenant's  interest  under  this 
Sublease . 


ARTICLE  31 

APPRAISAL;  ARBITRATION 

SECTION  31.01.  Appraisal . Any  appraisal  required  or 
permitted  hereunder  shall  be  made  in  the  following  manner:  Not 
more  than  thirty  (30)  days  after  any  failure  of  Landlord  and 
Tenant  to  agree  on  the  Minimum  Rent  and  Percentage  Rent  after 
any  Partial  or  Total  Condemnation  referred  to  in  Section  13.04 
hereof.  Landlord  and  Tenant  shall  each  appoint  one  appraiser  to 
determine  the  Minimum  Rent  and  Percentage  Rent  or  value  of  the 
interest  of  Landlord  and  Tenant,  as  applicable,  and  notice  of 
such  appointment  shall  be  given  to  the  other  party.  If  either 
party  shall  fail  or  refuse  to  so  appoint  an  appraiser  and  give 
notice  thereof  within  such  period,  the  appraiser  appointed  by 
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the  other  party  shall  within  thirty  (30)  days  thereafter  indi- 
vidually make  such  determination.  If  the  parties  have  each  so 
appointed  an  appraiser  within  such  thirty  (30)-day  period,  and 
the  appraisers  thus  appointed  shall  be  unable  to  agree  on  such 
rent  or  value  within  such  sixty  (60)  days,  they  shall,  within 
fifteen  (15)  days  thereafter,  join  to  appoint  a third  appraiser 
and,  if  they  fail  so  to  appoint  such  third  appraiser  within 
such  period,  the  third  appraiser  shall  be  appointed  by  the 
Presiding  Judge  of  the  Superior  Court  for  the  County  of  San 
Francisco,  California,  such  determination  to  be  binding  upon 
each  of  the  parties.  All  appraisers  appointed  hereunder  shall 
be  competent,  qualified  by  training  and  experience  in  the  City 
and  County  of  San  Francisco,  disinterested  and  independent,  and 
shall  be  members  in  good  standing  of  the  American  Institute  of 
Real  Estate  Appraisers  or  its  successor  and  all  appraisal 
reports  shall  be  rendered  in  writing  and  signed  by  the  apprais- 
er or  appraisers  making  the  report.  All  costs,  fees  and  ex- 
penses of  the  appraisers  appointed  by  each  party  shall  be  borne 
by  the  party  appointing  such  appraiser,  and  all  costs,  fees  and 
expenses  of  the  third  appraiser,  if  any,  shall  be  borne  equally 
by  Tenant  and  Landlord. 

Within  sixty  (60)  days  after  the  selection  of  the  third 
appraisal,  the  majority  of  the  appraisers  shall  determine  the 
Minimum  Rent  and  Percentage  Rent  or  the  value  of  the  interest 
of  Landlord  and  Tenant,  as  applicable.  If  the  majority  of  the 
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appraisers  are  unable  to  so  determine  the  rent  or  value  as  set 
forth  above  within  the  stipulated  period  of  time,  then,  subject 
to  the  provisions  of  the  immediately  following  paragraph,  the 
three  (3)  appraisals  for  such  determination,  calculated  as  set 
forth  above,  shall  be  added  together  and  their  total  divided  by 
three;  the  resulting  quotient  of  each  shall  be  the  Minimum  Rent 
and  the  Percentage  Rent  or  the  value  of  the  interest  of  Land- 
lord and  Tenant,  as  applicable. 

If,  however,  the  low  appraisal  and/or  the  high  appraisal 
for  such  rent  or  value  are/is  more  than  ten  percent  (10%)  lower 
and/or  higher  than  the  middle  appraisal,  the  low  and/or  high 
appraisal  shall  be  disregarded.  If  only  one  appraisal  is 
disregarded,  the  remaining  two  appraisals  shall  be  added  to- 
gether and  their  total  divided  by  two;  the  resulting  quotient 
shall  be  the  rent  or  value  of  Landlord's  interest  and  Tenant's 
interest,  as  applicable.  If  both  the  low  appraisal  and  the 
high  appraisal  are  disregarded  as  stated  in  this  paragraph,  the 
middle  appraisal  shall  be  the  rent  or  the  value  of  Tenant's 
interest  and  Landlord's  interest,  as  applicable. 

After  the  appraisers  have  made  their  determination,  they 
shall  immediately  notify  the  parties. 

SECTION  31.02.  Arbitration . Whenever  in  this  Sublease  it 
is  provided  that  a dispute  shall  be  determined  by  arbitration 
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or  if  the  parties  shall  otherwise  agree  to  arbitration,  the 
arbitration  shall  be  conducted  pursuant  to  the  rules  and  regu- 
lations of  the  American  Arbitration  Association  then  in  effect. 

The  obligation  of  Landlord  and  Tenant  to  submit  a dispute 
to  arbitration  is  limited  to  disputes  arising  under  those 
Articles  or  Sections  of  this  Sublease  which  specifically  pro- 
vide for  arbitration. 


ARTICLE  32 
END  OF  LEASE  TERM 

SECTION  32.01.  End  of  Lease  Term.  Upon  the  expiration  or 
other  termination  of  the  Term  of  this  Sublease,  Tenant  shall 
quit  and  surrender  to  Landlord  the  Premises  in  first-class 
order  and  condition,  reasonable  wear  and  tear  excepted  to  the 
extent  the  same  is  consistent  with  maintenance  of  the  Premises 
in  a first-class  condition.  Tenant  hereby  agrees  to  execute 
all  documents  as  Landlord  may  deem  necessary  to  evidence  any 
such  other  termination.  Any  holding  over  by  Tenant  after  the 
expiration  or  termination  of  this  Sublease  shall  not  constitute 
renewal  hereof  or  give  Tenant  any  rights  hereunder  or  in  the 
Premises,  except  with  the  prior  written  consent  of  Landlord, 
and  Tenant  shall  be  a Tenant  at  sufferance  hereunder. 
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ARTICLE  33 


PROVISIONS  SUBJECT  TO  APPLICABLE  LAW 

SECTION  33.01.  Provisions  Subject  to  Applicable  Law.  All 
rights,  powers  and  remedies  provided  herein  may  be  exercised 
only  to  the  extent  that  the  exercise  thereof  does  not  violate 
any  applicable  law,  and  are  intended  to  be  limited  to  the 
extent  necessary  so  that  they  will  not  render  this  Sublease 
invalid,  unenforceable  or  not  entitled  to  be  recorded  under  any 
applicable  law. 


ARTICLE  34 

SUBORDINATION  TO  THE  EASEMENT  AGREEMENT 

SECTION  34.01.  Subordination  to  the  Easement  Agreement. 
This  Sublease  shall  be  subordinate  to  the  Easement  Agreement 
with  respect  to  the  property  encumbered  by  the  Easement  Agree- 
ment, and  Tenant  agrees  to  subordinate  this  Sublease  to  any 
amendments  to  the  Easement  Agreement  with  respect  to  the  prop- 
erty encumbered  by  the  Easement  Agreement  and  to  execute  any 
documents  Landlord  reasonably  requests  Tenant  to  execute  in 
connection  with  such  subordination;  provided,  however,  if  any 
obligations  imposed  upon  Tenant  hereunder  are  greater  than  the 
obligations  imposed  under  the  Easement  Agreement  with  respect 
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to  the  property  encumbered  by  the  Easement  Agreement , Tenant 
shall  be  obligated  to  perform  the  obligations  set  forth 
hereunder . 


ARTICLE  35 

CUMULATIVE  REMEDIES;  NO  WAIVER 

SECTION  35.01.  Cumulative  Remedies;  No  Waiver.  Subject  to 
the  provisions  of  Articles  39  and  40  hereof,  the  specific 

remedies  to  which  Landlord  or  Tenant  may  resort  under  the  terms 
of  this  Sublease  are  cumulative  and  are  not  intended  to  be 
exclusive  of  any  other  remedies  or  means  of  redress  to  which 
they  may  be  lawfully  entitled.  The  failure  of  Landlord  to 

insist  in  any  one  or  more  cases  upon  the  strict  performance  of 
any  of  the  covenants  of  this  Sublease,  or  to  exercise  any 

option  herein  contained,  shall  not  be  construed  as  a waiver  or 
relinquishment  for  the  future  of  such  covenants  or  option.  A 
receipt  by  Landlord  for  rent  with  knowledge  of  the  breach  of 
any  covenant  hereof  shall  not  be  deemed  a waiver  of  such 

breach,  and  no  waiver,  change,  modification  or  discharge  by 

either  party  hereto  of  any  provision  of  this  Sublease  shall  be 
deemed  to  have  been  made  or  shall  be  effective  unless  expressed 
in  writing  and  signed  by  both  Landlord  and  Tenant.  Subject  to 
the  provisions  of  Articles  39  and  40  hereof,  in  addition  to  the 
other  remedies  in  this  Sublease  provided.  Landlord  and  Tenant 
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shall  be  entitled  to  the  restraint  by  injunction  of  the  viola- 
tion, or  threatened  violation,  of  any  of  the  covenants,  condi- 
tions, or  provisions  of  this  Sublease,  or  to  a decree 
compelling  performance  of  any  of  such  covenants  or  provisions. 


ARTICLE  36 
NOTICES 

SECTION  36.01.  Notices . All  notices,  demands,  consents, 
and  requests  which  may  or  are  to  be  given  by  any  party  to  the 
other  shall  be  in  writing.  All  notices,  demands,  consents  and 
requests  to  Tenant  shall  be  deemed  to  have  been  properly  given 
if  served  personally  on  Tenant,  or  if  by  United  States  regis- 
tered or  certified  mail,  return  receipt  requested,  postage 

prepaid,  addressed  by  Tenant  at  , or 

at  such  other  place  or  places  in  San  Francisco,  California  as 
Tenant  may  from  time  to  time  designate  by  written  notice  to 
Landlord  (not  exceeding  two  at  one  time).  All  notices,  de- 
mands, consents  and  requests  to  Landlord  shall  be  deemed  to 
have  been  properly  given  if  served  personally  on  Landlord,  or 
if  sent  by  United  States  registered  or  certified  mail,  return 
receipt  requested,  postage  prepaid,  addressed  to  Landlord  at 
939  Ellis  Street,  San  Francisco,  California  94109,  Attention: 
, or  at  such  place  or  places  in  San  Francis- 
co, California  as  Landlord  may  from  time  to  time  designate  by 
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written  notice  to  Tenant  (not  exceeding  two  at  one  time). 
Notices,  demands,  consents  and  requests  which  are  served  by 
certified  mail  or  registered  mail  upon  Landlord  by  Tenant  in 
the  manner  aforesaid  shall  be  deemed  sufficiently  served  or 
given  for  all  purposes  hereunder  at  the  time  the  same  shall  be 
mailed  in  any  Post  Office  or  Branch  Post  Office  regularly 
maintained  by  the  United  States  Government  within  the  continen- 
tal limits  of  the  United  States. 

SECTION  36.02.  Form  and  Effect  of  Notice.  Every  notice 
given  to  a party  or  other  person  under  this  Article  must  state 
(or  must  be  accompanied  by  a cover  letter  that  states): 

(1)  the  Section  of  this  Sublease  pursuant  to  which  the 
notice  is  given  and  the  action  or  response  required,  if  any; 

(2)  if  applicable,  the  period  of  time  within  which  the 
recipient  of  the  notice  must  respond  thereto;  and 

(3)  if  applicable,  that  the  failure  to  object  to  the 
notice  within  a stated  time  period  will  be  deemed  to  be  the 
equivalent  of  the  recipient's  approval  of  or  consent  to  the 
subject  matter  of  the  notice. 

In  no  event  shall  a recipient's  approval  of  or  consent  to 
the  subject  matter  of  a notice  be  deemed  to  have  been  given  by 
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its  failure  to  object  thereto  if  such  notice  (or  the  accompa- 
nying cover  letter)  did  not  fully  comply  with  the  requirements 
of  subparagraph  (3)  immediately  preceding. 


SECTION  36.03.  Time  of  Performance. 


(a)  All  performance  (including  cure)  dates  expire  at  5:00 
o’clock  p.m.  on  the  performance  or  cure  date. 

(b)  A performance  date  which  falls  on  a Saturday,  Sunday 
or  Agency  holiday  or  Jewish  religious  holiday  observed  by  any 
partner  of  the  Tenant  is  automatically  extended  to  the  next 
working  day  or  day  which  is  not  a Jewish  religious  holiday 
observed  by  any  partner  of  the  Tenant. 


ARTICLE  37 

INVALIDITY  OF  PARTICULAR  PROVISIONS 

SECTION  37.01.  Invalidity  of  Particular  Provisions.  If 
any  term  or  provision  of  this  Sublease  or  the  application 
thereof  to  any  person  or  circumstances  shall,  to  any  extent,  be 
invalid  or  unenforceable,  the  remainder  of  this  Sublease,  or 
the  application  of  such  term  or  provision  to  persons  or  circum- 
stances other  than  those  as  to  which  it  is  held  invalid  or 
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unenforceable,  shall  not  be  affected  thereby,  and  each  term  and 
provision  of  this  Sublease  shall  be  valid  and  be  enforced  to 
the  fullest  extent  permitted  by  law. 


ARTICLE  38 

COVENANTS  TO  BIND  AND  BENEFIT 
RESPECTIVE  PARTIES;  SUCCESSORS  AND  ASSIGNS 

SECTION  38.01.  Covenants  to  Bind  and  Benefit  Respective 
Parties . It  is  further  covenanted  and  agreed  by  and  between 
the  parties  hereto  that  the  covenants  and  agreements  herein 
contained  shall  run  with  the  Land  and  shall  bind  and  inure  to 
the  benefit  of  Landlord  and  Tenant,  and  to  their  respective 
permitted  successors  and  assigns. 

This  Sublease  and  rights  of  parties  hereunder  shall  be  governed 
by  the  laws  of  the  State  of  California. 

ARTICLE  39 

LIMITED  RECOURSE  AGAINST  TENANT 

SECTION  39.01.  Limited  Recourse.  Notwithstanding  any 
provision  in  this  Sublease  to  the  contrary  and  notwithstanding 
an  Event  of  Default  by  Tenant  hereunder.  Landlord  will  not  seek 
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a money  judgment  or  any  other  personal  liability  against  or 
specific  performances  by  Tenant  or  its  partners  or  any  offi- 
cer, shareholder,  employee  or  representative  of  the  foregoing 
and  Landlord's  sole  remedy  shall  be  to  terminate  this  Sublease 
except 

(a)  prior  to  the  completion  of  construction  of  the  Im- 
provements on  the  Premises  as  Certified  by  Landlord,  Landlord 
may  seek  specific  performance  by  Tenant  and  recovery  from 
Tenant  damages  for  any  breach  hereof; 

(b)  prior  to  the  completion  of  construction  of  the  Im- 
provements on  the  Premises  as  Certified  by  Landlord,  any  recov- 
ery under  (a)  above  from  Tenant  shall  not  extend  to  any  assets 
owned  by  any  partner  of  Tenant  and/or  to  the  assets  of  any 
mortgagee  or  of  a purchaser  at  a foreclosure  sale  who  succeeds 
to  the  position  of  Tenant  hereunder  as  a result  of  a foreclo- 
sure or  deed  in  lieu  thereof  arising  from  a default  by  Tenant 
under  such  Mortgage,  except  that  Landlord  may  recover  from 
Tenant,  including  the  assets  owned  by  any  partner  of  Tenant 
and/or  the  assets  of  any  Mortgagee,  including  a purchaser  at  a 
foreclosure  sale  who  succeeds  to  the  position  of  Tenant  hereun- 
der as  a result  of  foreclosure  or  deed  in  lieu  thereof  arising 
from  a default  by  Tenant  under  such  Mortgage  the  following: 
(i)  any  Impositions  not  paid  by  Tenant;  (ii)  if  Landlord  pays 
any  insurance  premiums  which  Tenant  failed  to  pay  under  Article 
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6 hereof,  the  amount  of  such  premium  paid;  (iii)  if  Tenant 
fails  to  apply  any  insurance  or  condemnation  proceeds  as  re- 
quired by  this  Sublease,  an  amount  equal  to  such  proceeds 
misapplied;  (iv)  if  Tenant  fails  to  raze  Improvements  after  an 
event  of  damage  or  destruction  pursuant  to  Section  47.27  here- 
of, the  cost  of  such  razing;  and  (v)  any  expenses  in  enforcing 
the  limited  recourse  provisions  of  this  Article  39,  including, 
but  not  limited  to,  reasonable  attorneys'  fees; 

(c)  subsequent  to  the  completion  of  construction  of  the 
Improvements  on  the  Premises  as  Certified  by  Landlord,  Landlord 
may  recover  from  Tenant,  including  the  assets  owned  by  any 
partner  of  Tenant  and/or  the  assets  of  any  mortgagee,  including 
a purchaser  at  a foreclosure  sale  who  succeeds  to  the  position 
of  Tenant  hereunder  as  a result  of  a foreclosure  or  deed  in 
lieu  thereof  arising  from  a default  by  Tenant  under  such  mort- 
gagee the  following:  (i)  any  Impositions  not  paid  by  Tenant; 
(ii)  if  Landlord  pays  any  insurance  premiums  which  Tenant 
failed  to  pay  under  Article  6 hereof,  the  amount  of  such  premi- 
um paid;  (iii)  if  Tenant  fails  to  apply  any  insurance  or  con- 
demnation proceeds  as  required  by  this  Sublease,  an  amount 
equal  to  such  proceeds  misapplied;  (iv)  if  Tenant  fails  to  raze 
Improvements  after  an  event  of  damage  or  destruction  pursuant 
to  Section  47.27  hereof,  the  cost  of  such  razing;  (v)  any 
damages  suffered  by  Landlord  as  the  result  of  the  breach  by 
Tenant  of  the  covenants  contained  in  Section  47.09(c)  hereof; 


125 


*«««>^ 

-«,»a  rs,r*  r^W*e  oJ  JlAu»^>'<i  '»«■  •?«»»*> 

«t-:.«te».«t  *»««*■ t.«  <*»•>«» ;>^  qBq:»  *»  .»« 


=}* 


^ ^ BC..-:  r«».co  -.?  ,n.»p«cU- 

,™.  ^ ^t,.HP>ra  ’* 

'£■>»  'tfr  ■'O'N*^* 

.»  6#.*.  15  5,.«I=5Tel  B lo.  »'W  »““»* 

M*-t  m ^ 

.‘^.t  K»«u  •5q*««nt  ■<«»  »i  («»i 

■ -t-m,  rt5*«  a- 

•^mat 

> ■’*,*»  q»  ♦ki.T  -Si  “'‘1. 

-*•  i'>  •’■* 


(vi)  any  expenses  in  enforcing  the  limited  recourse  provisions 
of  this  Article  39,  including,  but  not  limited  to,  reasonable 
attorneys’  fees;  (vii)  the  portion  of  any  amounts  paid  to 
Tenant  by  any  Manager  for  the  period  ending  on  the  date  of 
termination  of  this  Sublease  which  Tenant  is  required  to  pay 
Landlord  as  rent  hereunder;  and  (viii)  any  amount  owing  by 
Tenant  to  Landlord  pursuant  to  the  terms  of  Section  47.73 
hereof . 


ARTICLE  40 

NO  RECOURSE  AGAINST  LANDLORD 

SECTION  40.01,  No  Recourse.  Tenant  agrees  that  it  shall 
have  no  recourse  with  respect  to  any  obligation  of  Landlord 
under  this  Sublease,  or  for  any  claim  based  upon  this  Sublease, 
or  otherwise,  against  any  incorporator,  shareholder,  officer, 
director,  employee,  representative  or  attorney,  past,  present 
or  future,  of  Landlord,  or  against  any  other  person  than  Land- 
lord, or  against  Landlord  only  to  the  extent  of  the  value  of 
Landlord's  interest  in  the  Premises,  whether  by  virtue  of  any 
constitution,  statute,  rule  of  law,  rule  of  equity,  enforcement 
of  any  assessment  as  penalty,  or  by  reason  of  any  matter  prior 
to  the  execution  and  delivery  of  this  Sublease,  or  otherwise, 
all  such  liability,  by  Tenant's  execution  and  delivery  hereof 
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and  as  part  of  the  consideration  for  Landlord’s  obligations 
hereunder  being  expressly  waived. 

SECTION  40.02  Limitation  on  Landlord's  Liability.  The 
term  "Landlord"  as  used  in  this  Sublease,  so  far  as  covenants 
or  obligations  on  the  part  of  the  Landlord  are  concerned,  shall 
be  limited  to  mean  and  include  only  the  Landlord  named  herein, 
its  successors  and  assigns.  In  the  event  of  any  transfer  of 
Landlord's  interest  in  and  to  the  Premises  leased  hereby,  the 
Landlord  named  herein  (and  in  case  of  any  subsequent  transfers, 
the  then  transferor)  shall  be  automatically  freed  and  relieved 
from  and  after  the  date  of  such  transfer  of  all  liability  with 
regard  to  the  performance  of  any  covenants  or  obligations  on 
the  part  of  Landlord  contained  in  this  Sublease  thereafter  to 
be  performed,  but  not  from  liability  incurred  by  Landlord  on 
account  of  covenants  or  obligations  to  be  performed  by  Landlord 
hereunder  prior  to  the  date  of  such  transfer,  provided  that  any 
funds  in  the  hands  of  Landlord  (or  the  then  transferor  at  the 
time  of  such  transfer)  in  which  Tenant  has  an  interest  shall  be 
turned  over  to  the  transferee,  in  trust,  for  application  pursu- 
ant to  the  provisions  hereof,  and  any  amount  then  due  and 
payable  to  Tenant  by  Landlord  or  the  then  transferor  under  any 
provisions  of  this  Sublease  shall  be  paid  to  Tenant. 
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ARTICLE  41 


TENANT  TO  FURNISH  AND  EQUIP  THE  IMPROVEMENTS 

SECTION  41.01.  Tenant  to  Furnish  and  Equip  the  Improve- 
ments . Tenant  covenants  and  agrees  to  use  its  best  efforts  to 
cause  its  Occupants  to  furnish  and  equip  the  Improvements  with 
all  fixtures,  furniture,  furnishings,  restaurant  and  lounge 
equipment,  refrigeration  and  other  equipment  and  other  personal 
property  (collectively,  "Personal  Property")  of  a quantity  and 
quality  and  as  necessary  to  operate  the  Premises  in  accordance 
with  the  provisions  of  this  Sublease.  Tenant  further  agrees 
to,  and  covenants  and  agrees  to  cause  its  Occupants  to,  take 
good  care  of  such  Personal  Property,  to  keep  the  same  in  good 
order  and  condition  and  promptly,  at  Tenant’s  (or  its  subten- 
ants', licensees’  or  concessionaires’)  own  cost  and  expense,  to 
make  all  necessary  repairs,  replacements  and  renewals  thereof 
including  any  such  as  is  required  as  the  result  of  any  casual- 
ty. Tenant  hereby  grants  to  Landlord  a lien  of  all  of  Tenant's 
Personal  Property  in  the  Improvements,  and  agrees  to  execute  a 
financing  statement  evidencing  such  lien  to  secure  the  perfor- 
mance by  Tenant  of  all  of  its  (or  their)  obligations  under  this 
Sublease.  Tenant  hereby  warrants  and  represents  that,  as  of 
the  commencement  of  the  Term,  such  lien  will  be  a first  lien, 
except  for  the  liens  on  the  property  listed  on  Exhibit  M at- 
tached hereto.  Landlord  hereby  agrees  to  subordinate  its  lien 
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in  Tenant's  Personal  Property  to  (x)  any  purchase  money  lien  in 
any  Personal  Property  where  the  amount  of  the  lien  does  not 
exceed  ninety  percent  (90%)  of  the  purchase  price  of  such 
Personal  Property  and  (y)  any  Mortgage  which  secures  both 
Tenant's  subleasehold  estate  in  the  Premises  and  the  Personal 
Property  irrespective  of  the  amount  secured  by  such  Mortgage. 
If  any  of  such  Personal  Property  is  leased  from  third  parties. 
Tenant  agrees  to  collaterally  assign  its  leasehold  interest  to 
Landlord  upon  terms  and  conditions  and  pursuant  to  an  assign- 
ment acceptable  in  form  and  substance  to  Landlord  to  secure  the 
performance  by  Tenant  of  all  of  its  obligations  under  this 
Sublease.  Tenant  and  Landlord  shall  execute  from  time  to  time 
such  additional  documents  as  may  be  necessary  to  effectuate  and 
evidence  such  assignments  if  requested  to  do  so  by  Landlord. 
Tenant  agrees  not  to  lease  such  Personal  Property  from  third 
parties  without  Landlord's  prior  written  consent.  In  the  event 
of  any  default  on  the  part  of  Tenant  in  performing  the  terms 
and  provisions  of  this  Sublease,  Landlord  shall  have  the  imme- 
diate right  of  possession  of  all  of  Tenant's  Personal  Property 
and  the  right  to  assume  the  leasehold  interest  of  Tenant  in 
such  Personal  Property. 
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ARTICLE  42 


NO  JOINT  VENTURE 

SECTION  42.01.  No  Joint  Venture.  Nothing  contained  in 
this  Sublease  shall  be  deemed  or  construed  as  creating  a part- 
nership or  joint  venture  between  Landlord  and  Tenant  or  between 
Landlord  and  any  other  party,  or  cause  Landlord  to  be  responsi- 
ble in  any  way  for  the  debts  or  obligations  of  Tenant  or  any 
other  party. 


ARTICLE  43 


MORTGAGE  OF  LEASEHOLD 


SECTION  43.01,  No  Mortgage  Except  as  Set  Forth  Herein. 
Except  as  permitted  in  this  Article  43,  Tenant  shall  not: 


(a)  engage  in  any  financing  or  other  transaction  creating 
any  mortgage  or  deed  of  trust  upon  the  Premises  or  upon  Ten- 
ant's subleasehold  estate  therein;  or 

(b)  place  or  suffer  to  be  placed  upon  the  Premises  or 
Tenant's  subleasehold  estate  therein,  any  lien  or  other  encum- 
brance (other  than  a lien  upon  the  said  subleasehold  estate  for 
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taxes  levied  but  not  delinquent  or  payable  with  penalty  or  as 
to  which  a contest  is  occurring  ) . 

Any  such  mortgage,  encumbrance  or  lien  not  permitted  by  this 
Article  43  shall  be  deemed  to  be  a violation  of  this  covenant 
on  the  date  of  its  execution  or  filing  of  record  regardless  of 
whether  or  when  it  is  foreclosed  or  otherwise  enforced. 

SECTION  43.02.  Leasehold  Mortgage. 

(a)  At  any  time  and  from  time  to  time  during  the  Term, 
Tenant  may  assign  or  encumber  the  estate  created  by  this  Sub- 
lease by  way  of  leasehold  mortgages  to  the  extent  permitted 
hereby;  provided,  however,  that  notwithstanding  any  foreclosure 
thereof.  Tenant  shall  remain  liable  for  the  payment  of  the  Net 
Rent  and  other  sums  payable  hereunder  to  the  extent  provided  in 
this  Sublease  and  for  the  performance  of  all  the  terms,  cove- 
nants and  conditions  of  this  Sublease  which  by  the  terms  hereof 
are  to  be  carried  out  and  performed  by  Tenant.  The  holder  of  a 
Mortgage  shall  be  referred  to  as  a "Mortgagee." 

(b)  With  the  exception  of  the  rights  expressly  granted  to 
Mortgagees  in  this  Sublease,  the  execution  and  delivery  of  a 
Mortgage  shall  not  give  or  be  deemed  to  give  a Mortgagee  any 
greater  rights  than  those  granted  to  Tenant  hereunder. 
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(c)  Notwithstanding  anything  to  the  contrary  set  forth 
herein,  any  rights  given  hereunder  to  Mortgagees  pursuant  to 
Section  43.12(a)  hereof  shall  not  apply  to  Mortgagees  holding 
in  excess  of  four  (4)  Mortgages  on  the  Premises  at  any  one 
time  other  than  any  guarantor  of  the  Disposition  Agreement  or 
this  Sublease.  In  the  event  that  at  any  time  there  are  more 
than  four  (4)  Mortgages,  Tenant  shall  notify  Landlord  in  writ- 
ing of  the  four  (4)  Mortgages  to  which  such  rights  should 
apply. 

SECTION  43.03.  Notice  of  Mortgage.  Tenant  shall  notify 
Landlord  promptly  of  any  other  lien  or  encumbrance  which  has 
been  created  on  or  attached  to  the  Premises  or  to  Tenant's 
subleasehold  estate  herein  whether  by  act  of  Tenant  or 
otherwise . 

SECTION  43.04.  Purpose  of  Mortgage. 

(a)  From  the  date  hereof  until  the  date  of  completion  of 
construction  of  the  Initial  Improvements  as  Certified  by  Land- 
lord, a Mortgage  shall  be  made  only  for  the  purposes  of: 

(i)  short-term,  interim  or  construction  financing 
incurred  to  defray  Development  Costs  relating  to  the 
Premises  and  the  CB-1  office  building  parcel  and  improve- 
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ments  as  provided  for  in  Section  43.05  hereof,  or  to 
acquire  and  install  the  Personal  Property  and  supplies; 

(ii)  interim,  long-term  or  take-out  financing  of  the 
completed  development  referred  to  in  the  foregoing  clause 
(i)  of  Subsection  (a)  above; 

(iii)  long-term  or  permanent  refinancing  of  the 
take-out  loans  referred  to  in  the  foregoing  clause  (ii)  of 
this  Subsection  (a)  above;  or 

(iv)  securing  the  rights  of  any  guarantor  against 
Tenant  under  any  reimbursement  agreement  relating  to  a 
guarantee  of  the  Disposition  Agreement  or  this  Sublease. 

(b)  From  the  date  of  completion  of  construction  of  the 
Initial  Improvements  as  Certified  by  Landlord  throughout  the 
Term  hereof,  a Mortgage  can  be  made  for  any  purpose. 

(c)  The  Landlord  agrees  within  thirty  (30)  days  after 
request  by  the  Tenant  to  give  any  holder  or  proposed  holder  of 
a mortgage,  deed  of  trust,  sale  and  leaseback  or  other  form  of 
conveyance  a statement  in  recordable  form  as  to  whether  such 
mortgage,  deed  of  trust,  sale  and  leaseback  or  other  form  of 
conveyance  is  permitted  hereunder  to  secure  all  of  the  advances 
and  indebtedness  stated  by  the  terms  of  the  applicable 
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financing  documents.  Such  a statement  shall  estop  the  Landlord 
from  asserting  otherwise  but  shall  create  no  liability  on  the 
Landlord,  and  if  the  same  states  that  such  conveyance  is  not 
permitted  shall  set  forth  the  reasons  therefor  in  reasonable 
detail.  In  making  a request  for  such  statement,  the  Tenant 
shall  furnish  the  Landlord  copies  of  such  of  the  financing 
documents  as  are  required  to  permit  the  Landlord  to  make  the 
determination  whether  such  conveyance  is  permitted  hereby. 

SECTION  43.05.  Amount  of  Loan.  Notwithstanding  anything 
herein  to  the  contrary,  until  the  completion  of  construction  of 
the  Initial  Improvements  as  Certified  by  Landlord,  the  amount 
of  any  loan  secured  by  a Mortgage  shall  not  exceed  eighty 
percent  (80%)  of  the  Budget  of  Total  Development  Costs  (as 
defined  in  the  Disposition  Agreement);  provided  that,  in  the 
event  that  Tenant  obtains  a single  mortgage  encumbering  both 
the  Premises  and  the  office  building  parcel  and  the  improve- 
ments thereto  on  CB-1,  then  any  such  mortgage  may  secure  a loan 
which  shall  not  exceed  80%  of  the  Budget  of  Total  Development 
Costs  (as  defined  in  the  Disposition  Agreement)  of  the  Initial 
Improvements  and  80%  of  the  Budget  of  Total  Developments  Costs 
(as  defined  in  the  Disposition  Agreement)  of  the  office  build- 
ing parcel  and  the  improvements  thereto  on  CB-1;  provided 
further  that  the  amount  secured  by  such  Mortgage  may  be  in- 
creased by  Two  Dollars  ($2.00)  for  every  One  Dollar  ($1.00)  of 
the  amount  of  a letter  of  credit  posted  by  the  Tenant  in  favor 
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of  the  Landlord,  issued  by  a bank  selected  by  the  Tenant  and 
having  assets  of  at  least  One  Billion  Dollars  ($1,000,000,000), 
in  form  and  substance  reasonably  satisfactory  to  the  Landlord 
to  secure  the  Tenant's  obligations  to  complete  the  Initial 
Improvements.  The  total  amount  of  any  letter  of  credit  issued 
to  the  Landlord  pursuant  to  this  Section  43.05  may  be  drawn 
upon  by  the  Landlord  in  the  event  that  the  Tenant  has  committed 
an  Event  of  Default  under  Article  3 hereof  to  reimburse  Land- 
lord for  all  of  its  damages  incurred  as  the  result  of  such 
Event  of  Default,  including,  but  not  limited  to,  any  amount 
used  to  pay  the  remaining  Development  Costs  necessary  to  com- 
plete the  Initial  Improvements  (and  the  office  building  parcel 
and  improvements  thereto  located  on  CB-1,  if  applicable)  and/or 
any  sums  paid  by  Landlord  to  any  Mortgagee  to  purchase  any 
Mortgage.  Any  letter  of  credit  issued  pursuant  to  this  Section 
43.05  shall,  to  the  extent  not  previously  drawn  as  provided 
herein,  be  returned  by  Landlord  to  Tenant  upon  completion  of 
the  Initial  Improvements  as  Certified  by  Landlord. 

Notwithstanding  the  foregoing  provisions  of  this  Section 
43.05,  in  the  event  of  a breach  or  default  hereunder  by  the 
Tenant  or  under  any  mortgage  or  deed  of  trust  permitted  in  this 
Sublease,  the  holder  of  such  mortgage  or  deed  of  trust  shall 
have  the  right  at  its  option  to  advance  such  funds  as  are 
necessary  in  the  holder's  reasonable  judgment  to  protect  its 
security  or  to  cure  or  remedy  or  commence  to  cure  or  remedy  any 
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such  default,  and  any  mortgage  or  deed  of  trust  authorized  by 
this  Sublease  may  secure  such  advance. 

SECTION  43.06.  Interest  Covered  by  Mortgage.  The  Mort- 
gage shall  cover  no  interest  in  any  real  property  other  than 
Tenant's  interest  in  the  Premises  and  Improvements  or  some 
portion  thereof  and  any  subleases  thereon,  provided  that  said 
Mortgage  may  also  encumber  the  CB-1  office  parcel  and  improve- 
ments thereto  under  the  circumstances  set  forth  in  Section 
43.05  hereof.  Any  such  Mortgage  shall  be  without  subordination 
of  the  title  of  Landlord  in  and  to  the  Premises. 

SECTION  43.07.  Insurance  and  Condemnation  Proceeds.  The 
Mortgage  shall  contain  provisions  permitting  the  disposition 
and  application  of  the  insurance  proceeds  and  condemnation 
awards  in  the  manner  provided  in  this  Sublease. 

SECTION  43.08.  Institutional  Lender;  Other  Permitted 
Mortgagees . Such  Mortgage  may  be  given  only  to  (i)  a responsi- 
ble Bona  Fide  Institutional  Lender  or  (ii)  any  other  lender 
which  shall  have  been  approved  by  Landlord  or  to  any  guarantor 
of  Tenant's  obligations  under  the  Disposition  Agreement  or  this 
Sublease.  In  any  instances  in  which  Landlord's  consent  is  so 
required.  Landlord  shall  be  deemed  to  have  approved  such  other 
lender  if  the  written  notice  from  Tenant  of  the  identity  of 
such  other  lender  specifies  that  no  notification  of  disapproval 
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within  thirty  (30)  days  after  the  receipt  of  such  written 
notice  constitutes  approval,  and  Landlord  sends  no  notification 
of  disapproval  within  such  period.  In  the  event  Landlord 
disapproves  of  such  other  lender.  Landlord's  notice  shall 
specify  the  reasons  for  such  disapproval. 

SECTION  43.09.  Rights  Subject  to  Sublease.  All  rights 
acquired  by  the  Mortgagee  under  the  Mortgage  shall  be  subject 
to  each  and  all  of  the  convenants,  conditions  and  restrictions 
set  forth  in  this  Sublease,  and  to  all  rights  of  Landlord 
thereunder,  none  of  which  covenants,  conditions  and  restric- 
tions is  or  shall  be  waived  by  Landlord  by  reason  of  the  giving 
of  such  Mortgage,  except  as  expressly  provided  in  this  Sublease 
or  otherwise  specifically  waived  by  Landlord  in  writing. 
Notwithstanding  any  of  the  provisions  of  this  Sublease,  includ- 
ing, but  not  limited  to,  those  representing  covenants  running 
with  the  land,  any  Mortgagee,  including  any  such  Mortgagee  who 
obtains  title  to  the  subleasehold  or  any  part  thereof  as  a 
result  of  foreclosure  proceedings  or  action  in  lieu  thereof, 
but  not  including  (i)  any  other  party  who  thereafter  obtains 
title  to  the  subleasehold  or  such  part  from  or  through  such 
Mortgagee,  or  (ii)  any  other  purchaser  at  foreclosure  sale 
(other  than  the  Mortgagee  itself),  shall  in  no  way  be  obligated 
by  the  provisions  of  this  Sublease  to  construct  or  complete  the 
Improvements  or  to  guarantee  such  construction  or  completion 
subject  to  Section  43.12(b)  hereof;  provided,  however,  that 
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nothing  in  this  Section  or  any  other  Section  or  provisions  of 
this  Sublease  shall  be  deemed  or  construed  to  permit  or  author- 
ize any  such  holder  to  devote  the  Premises  or  any  part  thereof 
to  any  uses,  or  to  construct  any  improvements  thereon,  other 
than  those  uses  or  improvements  provided  or  authorized  in  the 
Disposition  Agreement,  the  Easement  Agreement,  as  hereinafter 
amended  or  extended  from  time  to  time,  and  in  this  Sublease. 

SECTION  43.10.  Required  Provisions  of  Any  Mortgage. 
Tenant  agrees  to  have  any  Mortgage  provide: 

(a)  that  the  Mortgage  shall  be  registered  or  certified 
mail  and  in  writing  give  notice  to  Landlord  of  the  occurrence 
of  any  event  of  default  under  the  Mortgage; 

(b)  that  Landlord  shall  be  given  notice  at  the  time  any 
Mortgagee  initiates  any  Mortgage  foreclosure  action.  If  any 
payments  of  principal  and/or  interest  required  to  be  made  under 
the  provisions  of  the  Mortgage  shall  not  be  performed  which 
shall  constitute  a default  thereunder,  or  if  there  is  any  other 
default  hereunder.  Landlord  may  cure  said  default  provided 
Tenant  is  given  ten  (10)  days  notice  of  Landlord's  intention  to 
cure  such  default.  If  Landlord  shall  elect  to  cure  such  de- 
fault, Tenant  shall  pay  the  cost  thereof  to  Landlord  upon 
demand,  together  with  the  interest  thereon  at  the  Interest 
Rate,  unless  (i)  Tenant  shall  cure  such  default  within  said  ten 
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(lO)-day  period,  or  (ii)  if  compliance  requires  more  than  ten 
(10)  days  and  Tenant  shall  have  commenced  compliance  within  a 
reasonable  time  after  such  notice  and  shall  have  cured  such 
default  within  (30)  days  after  commencing  compliance,  and 
Tenant  shall  have  obtained  from  the  Mortgagee  a written  exten- 
sion of  time  in  which  to  cure  such  default,  together  with  a 
separate  written  extension  of  time  in  which  to  cure  such  de- 
fault, together  with  a separate  written  extension  of  time, 
granting  Landlord  reasonable  additional  time  to  cure  said 
default  if  said  default  is  not  cured  within  said  extended  time 
and  executed  copies  thereof  are  delivered  to  Landlord.  Tenant 
does  hereby  authorize  Landlord  in  Landlord’s  name  without  any 
obligation  or  duty  to  do  so,  to  do  any  act  or  thing  required  of 
or  permitted  to  Tenant  to  prevent  any  default  under  said  Mort- 
gage or  any  acceleration  thereof,  or  the  taking  of  any  foreclo- 
sure or  other  action  to  enforce  the  collection  of  the 
indebtedness,  and  Tenant  agrees  to  indemnify  and  hold  Landlord 
harmless  from  any  costs,  damages,  expenses  or  liabilities 
(including  attorneys’  fees)  resulting  from  Landlord  exercising 
its  right  pursuant  to  this  Section;  and 

(c)  that  said  Mortgage  is  subject  to  all  the  terms  and 
provisions  thereof. 

SECTION  43.11.  Address  of  Leasehold  Mortgagee.  No  Mort- 
gagee shall  have  the  rights  or  benefits  mentioned  in  this 
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Article,  nor  shall  the  provisions  of  this  Article  be  binding 
upon  Landlord,  unless  and  until  the  name  and  address  of  the 
Mortgagee  shall  have  been  delivered  to  Landlord,  notwithstand- 
ing any  other  form  of  notice,  actual  or  constructive. 

SECTION  43.12.  Mortgagee's  Right  to  Cure.  If  Tenant,  or 
Tenant's  successors  or  assigns,  shall  mortgage  this  Sublease  in 
compliance  with  the  provisions  of  this  Article,  then,  so  long 
as  any  such  Mortgage  shall  remain  unsatisfied  of  record  the 
following  provisions  shall  apply: 

(a)  Landlord,  upon  serving  Tenant  any  notice  of  default 
or  any  other  notice  under  the  provisions  of  or  with  respect  to 
this  Sublease,  shall  also  serve  a copy  of  such  notice  upon  any 
Mortgagee,  at  the  address  provided  for  in  Section  43.12(c) 
hereof,  and  no  notice  by  Landlord  to  Tenant  hereunder  shall 
affect  any  rights  of  a Mortgagee  unless  and  until  a copy  there- 
of has  been  so  served  to  such  Mortgagee;  provided,  however, 
that  delivery  or  non-delivery  of  said  notice  shall  in  no  way 
affect  the  validity  of  the  notice  sent  to  Tenant  as  between  the 
Tenant  and  the  Landlord,  unless  cured  by  the  Mortgagee  as 
hereinafter  provided. 

(b)  Any  Mortgagee,  in  case  Tenant  shall  be  in  default 
hereunder,  whether  or  not  such  default  has  resulted  in  an  Event 
of  Default,  shall  have  the  right  to  remedy  such  default,  or 
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cause  the  same  to  be  remedied  within  thirty  (30)  days  after  the 
expiration  of  the  period  provided  for  Tenant  to  remedy  or  cure 
such  Event  of  Default  an  otherwise  as  provided  herein,  and 
Landlord  shall  accept  such  performance  by  or  at  the  instance  of 
the  Mortgagee  as  if  the  same  had  been  timely  made  by  Tenant; 
provided,  however,  that  if  the  breach  or  default  is  with  re- 
spect to  construction  of  the  Improvements,  nothing  contained  in 
this  Section  or  any  other  Section  or  provision  of  this  Sublease 
shall  be  deemed  to  permit  or  authorize  such  holder,  either 
before  or  after  foreclosure  or  action  in  lieu  thereof,  to 
undertake  or  continue  the  construction  or  completion  of  the 
Improvements,  beyond  the  extent  necessary  to  conserve  or  pro- 
tect the  Improvements  or  construction  already  made,  without 
first  having  expressly  assumed  Tenant’s  obligation  to  Landlord, 
by  written  agreement  reasonably  satisfactory  to  Landlord,  to 
complete,  in  the  manner  provided  in  this  Sublease,  the  Improve- 
ments on  the  Premises  or  the  part  thereof  to  which  the  lien  or 
title  of  such  Mortgagee  relates,  subject  to  the  limitations  of 
the  immediately  following  paragraph,  and  submitted  evidence 
satisfactory  to  Landlord  that  it  has  the  qualifications  and 
financial  responsibility  necessary  to  perform  such  obligation. 

Upon  such  assumption  such  holder  shall  have  the  benefit  of 
the  provisions  of  Section  39.01  hereof  as  if  such  holder  were  a 
general  partner  of  Tenant.  Upon  assuming  the  Tenant's  obliga- 
tions, such  holder  shall  only  be  required  to  exercise  due 
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diligence  in  completion  of  the  construction  of  the  Initial 
Improvements  but  shall  not  be  required  to  complete  construction 
of  the  Initial  Improvements  within  the  dates  set  forth  in  the 
Schedule  of  Performance.  Any  transferee  of  any  purchaser  at  a 
foreclosure  sale,  or  transferee  form  a grantee  of  a deed  in 
lieu  of  foreclosure,  however,  must  agree  to  complete,  in  the 
manner  provided  in  this  Sublease,  the  Initial  Improvements  to 
which  the  lien  or  title  of  such  holder  relates,  and  submit 
evidence  satisfactory  to  the  Agency  that  it  has  the  qualifica- 
tions and  financial  responsibility  necessary  to  perform  such 
obligations.  Any  such  assuming  holder  or  transferee  properly 
completing  such  Improvements  shall  be  entitled,  upon  written 
request  made  to  the  Landlord,  to  a Certificate  of  Completion 
and  Right  to  Occupy  (as  defined  in  the  Disposition  Agreement) 
from  the  Landlord  with  respect  to  such  Initial  Improvements  to 
the  same  extent  and  in  the  same  manner  as  the  Tenant  would  have 
been  entitled  had  the  Tenant  not  defaulted. 

(c)  Anything  herein  contained  to  the  contrary  notwith- 
standing, upon  the  occurrence  of  an  Event  of  Default,  other 
than  an  Event  of  Default  due  to  a default  in  the  payment  of 
money  or  any  other  default  reasonably  susceptible  of  being 
cured  prior  to  Mortgagee  obtaining  possession.  Landlord  shall 
take  no  action  to  effect  a termination  of  this  Sublease  without 
first  giving  to  any  Mortgagee  written  notice  thereof  and  a 
reasonable  time  thereafter  within  which  either  (i)  to  obtain 
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possession  of  the  mortgaged  property  (including  possession  by  a 
receiver)  or  (ii)  to  institute,  prosecute  and  complete  foreclo- 
sure proceedings  with  diligence  or  otherwise  acquire  Tenant's 
interest  under  this  Sublease  with  diligence;  provided  that  if 
such  default  is  reasonably  susceptible  of  being  cured  at  any 
time.  Mortgagee  shall  commence  and  diligently  prosecute  such 
cure  as  a condition  to  Landlord's  taking  no  action  as  set  forth 
above.  A Mortgagee  upon  acquiring  Tenant's  interest  under  this 
Sublease  shall  be  required  promptly  to  cure  all  other  defaults 
then  reasonably  susceptible  of  being  cured  by  such  Mortgagee 
other  than  a default  by  Tenant  with  respect  to  constructing  the 
Improvements;  provided,  however,  that:  (i)  such  Mortgagee  shall 
not  be  obligated  to  continue  such  possession  or  to  continue 
such  foreclosure  proceedings  after  such  defaults  shall  have 
been  cured;  (ii)  nothing  herein  contained  shall  preclude  Land- 
lord, subject  to  the  provisions  of  this  Article,  from  exercis- 
ing any  rights  or  remedies  under  this  Sublease  with  respect  to 
any  other  default  by  Tenant  during  the  pendency  of  such  fore- 
closure proceedings;  and  (iii)  such  Mortgagee  shall  agree  with 
Landlord  in  writing  to  comply  during  the  period  of  such  for- 
bearance with  such  of  the  terms,  conditions  and  covenants  of 
this  Sublease  as  are  reasonably  susceptible  of  being  complied 
with  by  such  Mortgagee.  Such  Mortgagee,  or  his  designee,  or 
other  purchaser  in  foreclosure  proceedings,  may  become  the 
legal  owner  of  the  subleasehold  estate  of  this  Sublease  through 
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such  foreclosure  proceedings  or  by  assignment  of  this  Sublease 
in  lieu  of  foreclosure. 

(d)  In  the  event  of  the  termination  of  this  Sublease 
prior  to  the  expiration  of  the  Term,  except  by  (i)  eminent 
domain  or  (ii)  as  the  result  of  major  damage  or  destruction  (as 
defined  in  Section  47.27(c)  hereof)  during  the  last  ten  (10) 
years  of  the  Term  of  this  Sublease,  Landlord  shall  serve  upon 
the  Mortgagee  written  notice  that  this  Sublease  has  been  termi- 
nated, together  with  a statement  of  any  and  all  sums  which 
would  at  that  time  be  due  under  this  Sublease  but  for  such 
termination,  and  of  all  other  defaults,  if  any,  under  this 
Sublease  then  known  to  Landlord.  The  Mortgagee  shall  thereupon 
have  the  option  to  obtain  a new  lease  in  accordance  with  and 
upon  the  following  terms  and  conditions: 

(i)  Upon  the  written  request  of  the  Mortgagee, 
within  thirty  (30)  days  after  service  of  such  notice  that  this 
Sublease  has  been  terminated.  Landlord  shall  enter  into  a new 
lease  of  the  Premises  with  the  most  senior  Mortgagee  giving 
notice  within  such  period;  and 

(ii)  Such  new  lease  shall  be  entered  into  at  the 
reasonable  cost  of  the  Mortgagee  thereunder,  shall  be  effective 
as  of  the  date  of  termination  of  this  Sublease,  and  shall  be 
for  the  remainder  of  the  Term  of  this  Sublease,  and  at  the  rent 
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and  upon  all  the  agreements,  terms,  covenants  and  conditions 
hereof,  including  any  applicable  rights  of  renewal.  Such  new 
lease  shall  require  the  Mortgagee  to  perform  any  unfulfilled 
obligation  of  Tenant  under  this  Sublease  which  is  reasonably 
susceptible  of  being  performed  by  such  Tenant  other  than  obli- 
gations of  Tenant  with  respect  to  construction  of  the  Improve- 
ments. Upon  the  execution  of  such  new  lease,  the  Mortgagee 
shall  pay  any  and  all  sums  which  would  at  the  time  of  the 
execution  thereof  be  due  under  this  Sublease  but  for  such 
termination,  and  shall  pay  all  expenses,  including  reasonable 
counsel  fees,  court  costs  and  disbursements  incurred  by  Land- 
lord in  connection  with  such  defaults  and  termination,  the 
recovery  of  possession  of  the  Premises,  and  the  preparation, 
execution  and  delivery  of  such  new  lease.  Upon  the  execution 
of  such  new  lease.  Landlord  shall  allow  to  the  Mortgagee,  and 
such  Mortgagee  shall  be  entitled  to,  an  adjustment  in  an  amount 
equal  to  the  net  income  derived  by  Landlord  from  the  Premises 
during  the  period  from  the  date  of  termination  of  this  Sublease 
to  the  date  of  execution  of  such  new  lease. 

(e)  Any  notice  or  other  communication  which  Landlord  shall 
desire  or  is  required  to  give  to  or  serve  upon  the  Mortgagee 
shall  be  in  writing  and  shall  be  served  by  registered  or  certi- 
fied mail,  addressed  to  holder  at  his  address  as  set  forth  in 
such  Mortgage,  or  in  the  last  assignment  thereof  delivered  to 
Landlord  pursuant  to  Section  43.14  hereof,  or  at  such  other 
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address  as  shall  be  designated  by  Mortgagee  by  notice  in  writ- 
ing given  to  Landlord  by  registered  or  certified  mail. 

Any  notice  or  other  communication  which  the  Mortgagee 
shall  desire  or  is  required  to  give  to  or  serve  upon  Landlord 
shall  be  deemed  to  have  been  duly  given  or  served  if  sent  by 
registered  mail  addressed  to  Landlord  at  Landlord's  address  as 
set  forth  in  Article  36  hereof  or  at  such  other  addresses  as 
shall  be  designated  by  Landlord  by  notice  in  writing  given  to 
Mortgagee  by  registered  mail. 


(f)  Effective  upon  the  commencement  of  the  term  of  any 
new  lease  executed  pursuant  to  subsection  (d)  of  this  Section, 
all  subleases  then  in  effect  shall  be  assigned  and  transferred 
without  recourse  by  Landlord  to  Mortgagee  and  all  moneys  on 
deposit  with  Landlord  which  Tenant  would  have  been  entitled  to 
use  but  for  the  termination  or  expiration  of  this  Sublease  may 
be  used  by  Mortgagee  for  the  purposes  of  and  in  accordance  with 
the  provisions  of  such  new  lease. 

(g)  Anything  herein  contained  to  the  contrary  notwith- 
standing, the  provisions  of  this  Article  shall  inure  only  to 
the  benefit  of  the  holders  of  Mortgages  which  are  permitted 
hereunder . 


146 


-ai  ad  W«d»  a^s^aibbA 

j jfc^  ^xtis^o  -Xt>.  faei»J»lp^  briofjbfWO'  a9Vil^  »<U 


-;»i 


nal^iioidi/irunci  f^^ao  'lO  dts<«fAn  ^Hi% 

“JO  ai  :«)  | 

iQtf  ll  C»\rxa«  .'ll?  t»9A>^  ii*d5  n»^a.  ftVffii  Unrim 

m mm^  is^»cik.ttbb«  xi^ 

ttjl  ■ ’mttso  ' lUu*''-  . >a  ■;ic  »its4/''dC  ,,&IpmA ^ nX 

^ e^vlt  *rt  ^ btaiPOia  Yd 

4ii«n  Yd  daH?fc»s^»oH| 

t»  ■ ^ 

■ ■■  oifri 


til*  1#  yi*»«»aiiar>i(<io'ii  »riJ  titaqw  *v;x5 (5') 

4ffi>t^a*a  *iltt  t*  <b)  nbJwae^'ciA’s  ©»*ai  w 

be*  fc*obi**i*  fed  Uiulia  ipjixl*  ni 
AO  .trooia  41*  m»  yt,^r7^Pi  9 1 
oi  boJUiJfWi  Wd  •¥»it  biiW3W 
mtm  »%m9l€m  mim  to  10  iirfi  'toi'  ^f'iid;,  i 

xUXi^  oSfUlbsoaoo  Itl  bn*  30  *'*Korn<j'-i 

.94h9t>y9A  kpti^  '5o  J2nbi»;^o:t4- 

‘ *•  . .'  . ’ -''i 

i " T«5i.JL, 

61-  i^Jio  rrtig*  Xi4M«t  p,4bix»*s4^^^^'  to  ^dbii'ivoiq  -wfi 
t4iJi*n*q  w imw4^oM  |o  t JobidSf;  lo; 

■ , ■ ‘.-r«biu5irs  >d" 


•n 


i 


(h)  No  agreement  between  Landlord  and  Tenant  modifying, 
cancelling  or  surrendering  this  Sublease  shall  be  effective 
without  the  prior  written  consent  of  any  Mortgagee ( s ) if  such 
Mortgagee(s)  require  such  consent,  which  such  consent  shall  not 
be  unreasonably  withheld. 

(i)  No  union  of  the  interests  of  Landlord  and  Tenant 
herein  shall  result  in  a merger  of  this  Sublease  in  the  fee 
interest,  so  long  as  any  Mortgage  shall  be  unsatisfied. 

SECTION  43.13.  Landlord’s  Purchase.  Tenant  shall  use 
reasonable  efforts  to  have  any  Mortgagee  agree  that: 

(a)  If  any  holder  of  a Mortgage  of  Tenant's  subleasehold 
hereunder  (including,  but  not  limited  to  any  Mortgagee)  shall 
acquire  title  to  Tenant's  interest  in  this  Sublease,  by  fore- 
closure of  such  holder's  Mortgage  thereon  or  by  assignment  in 
lieu  of  foreclosure,  or  enters  into  a new  lease  pursuant  to 
Section  43.12(d)  hereof, 

(i)  Landlord  may,  at  any  time  within  ninety  (90) 
days  after  such  acquisition  or  new  lease,  purchase  such  hold- 
er's, designee's  or  subsidiary's  interest  in  this  Sublease  or 
such  new  lease  for  an  amount  equal  to  the  sum  of  (1)  the  amount 
secured  by  such  Mortgage  and  owing  to  such  holder  at  the  time 
of  the  foreclosure  or  execution  of  such  new  lease  less  all 
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appropriate  credits,  including  those  resulting  from  collection 
and  application  of  rentals  received  during  foreclosure  proceed- 
ings and  (2)  the  fees  and  costs  incurred  by  such  holder  in 
connection  with  such  acquisition,  and  the  Mortgage  or  deed  of 
trust  between  Tenant  and  the  holder  of  such  Mortgage  or  deed  of 
trust  shall  so  provide;  and 

(ii)  Prior  to  any  permitted  assignment  of  such 
interest  by  such  holder,  designee,  or  subsidiary,  such  holder, 
designee,  or  subsidiary  shall  offer  to  sell  such  interest  to 
Landlord  in  a writing  stating  the  terms  of  such  sale,  and 
Landlord  shall  have  thirty  (30)  days  within  which  to  accept  or 
decline  such  offer,  and  the  Mortgage  or  deed  of  trust  between 
Tenant  and  the  holder  of  such  Mortgage  or  deed  of  trust  shall 
so  provide.  If  such  offer  is  declined,  such  holder,  designee 
or  subsidiary  may  assign  such  interest  to  the  extent  permitted 
hereby  within  ninety  (90)  days  thereafter,  but  only  on  terms 
not  more  favorable  to  its  assignee  than  those  offered  to  Land- 
lord; if  such  an  assignment  is  not  consummated  within  such 
ninety  (90) -day  period,  such  holder,  designee  or  subsidiary  may 
not  assign  such  interest  (or  such  new  lease)  without  first 
offering  such  interest  (or  such  new  lease)  to  Landlord  as 
provided  in  this  clause,  and  the  Mortgage  or  deed  of  trust 
between  Tenant  and  the  holder  of  such  Mortgage  or  deed  of  trust 
shall  so  provide. 
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(b)  If  upon  foreclosure  of  a Mortgage  of  Tenant's  sub- 
leasehold hereunder  (including^  but  not  limited  to,  any  Mort- 
gage), a party  other  than  the  holder  thereof,  or  a designee  or 
controlled  subsidiary  of  such  holder,  shall  acquire  title  to 
Tenant's  interest  in  this  Sublease,  Landlord  may,  at  any  time 
within  ninety  (90)  days  after  such  foreclosure,  purchase  such 
party's  interest  in  this  Sublease  for  an  amount  equal  to  the 
sum  of  (1)  the  amount  paid  by  such  party  to  acquire  such 
interest  and  (2)  the  fees  and  costs  incurred  by  such  party  in 
connection  with  such  acquisition,  and  the  Mortgage  or  deed  of 
trust  between  Tenant  and  the  holder  of  such  Mortgage  or  deed  of 
trust  shall  so  provide. 

(c)  Nothing  contained  in  this  Section  43.13  or  failure  of 
Tenant  to  obtain  any  Mortgagee's  consent  to  the  provisions 
hereof  shall  in  any  way  impair  the  lien  of  such  Mortgage  or 
restrict,  limit  or  prohibit  the  rights  of  any  Mortgagee  under 
this  Sublease. 

SECTION  43.14.  Assignment  by  Mortgagee.  Subject  to 
Section  43.13  hereof,  if  any  Mortgagee  shall  acquire  title  to 
Tenant's  interest  in  this  Sublease,  by  foreclosure  of  a Mort- 
gage thereon  or  by  assignment  in  lieu  of  foreclosure  or  under  a 
new  lease  pursuant  to  this  Article,  such  Mortgagee  may  assign 
such  lease  or  such  new  lease  upon  compliance  with  applicable 
provisions  of  Article  16  hereof.  Thereupon  such  Mortgagee 
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shall  be  released  from  all  liability  for  the  performance  or 
observance  of  the  covenants  and  conditions  contained  in  such 
lease  on  Tenant's  part  to  be  performed  and  observed  from  and 
after  the  date  of  such  assignment,  provided  that  Landlord  shall 
receive  an  executed  counterpart  copy  of  such  assignment,  to- 
gether with  the  name  and  address  of  the  assignee. 


ARTICLE  44 

NONDISCRIMINATION;  AFFIRMATIVE  ACTION 

SECTION  44.01.  Nondiscrimination.  There  shall  be  no 
discrimination  against  or  segregation  of  any  person,  or  group 
of  persons,  on  account  of  sexual  orientation,  sex,  marital 
status,  race,  color,  religion,  creed,  national  origin  or  ances- 
try in  the  sublease  (as  permitted  herein),  use,  occupancy, 
tenure  or  enjoyment  of  the  Premises,  or  any  part  thereof,  and 
Tenant  itself  (or  any  person  claiming  under  or  through  it) 
shall  not  establish  or  permit  any  such  practice  or  practices  of 
discrimination  or  segregation  with  reference  to  the  selection, 
location,  number,  use  or  occupancy  of  subtenants  or  sublessees 
of  the  Premises  or  any  part  thereof. 

SECTION  44.02.  Form  of  Nondiscrimination  and  Nonsegrega- 
tion Clauses.  Tenant  shall  refrain  from  restricting  the  ren- 
tal, or  lease  (as  permitted  hereunder)  of  the  Premises,  or  any 
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portion  thereof,  on  the  basis  of  sexual  orientation,  sex, 
marital  status,  race,  color,  religion,  creed,  ancestry  or 
national  origin  of  any  person.  All  such  leases  or  contracts 
relating  to  the  use  or  occupancy  of  the  Premises  shall  contain 
or  be  subject  to  substantially  the  following  nondiscrimination 
or  nonsegregation  clauses: 

1.  In  leases:  "The  lessee  herein  covenants  by  and  for 

himself  or  herself,  his  or  her  heirs,  executors, 
administrators  and  assigns,  and  all  persons  claiming 
under  or  through  him  or  her,  and  this  lease  is  made 
and  accepted  upon  and  subject  to  the  following  condi- 
tions: That  there  shall  be  no  discrimination  against 

or  segregation  of  any  person  or  group  of  persons  on 
account  of  sexual  orientation,  sex,  marital  status, 
race,  color,  religion,  creed,  national  origin  or 
ancestry,  in  the  leasing,  subleasing,  transferring, 
use,  occupancy,  tenure  or  enjoyment  of  the  land 
herein  leased  nor  shall  the  lessee  himself  or  her- 
self, or  any  person  claiming  under  or  through  him  or 
her  established  or  permit  any  such  practice  or  prac- 
tices of  discrimination  or  segregation  with  reference 
to  the  selection,  location,  number,  use,  occupancy, 
of  tenants,  lessees,  sublessees,  subtenants  or  vend- 
ees in  the  land  herein  leased." 
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2.  In  contracts:  "There  shall  be  no  discrimination 

against  or  segregation  of,  any  person,  or  group  of 
persons  on  account  of  sexual  orientation,  sex,  mari- 
tal status,  race,  color,  religion,  creed,  national 
origin  or  ancestry  in  the  sale,  lease,  sublease, 
transfer,  use,  occupancy,  tenure  or  enjoyment  of  the 
land,  nor  shall  the  transferee  himself  or  herself  or 
any  person  claiming  under  or  through  him  or  her, 
establish  or  permit  any  such  practice  or  practices  of 
discrimination  or  segregation  with  reference  to  the 
selection,  location,  number,  use  or  occupancy  of 
tenants,  lessees,  subtenants,  sublessees  or  vendees 
of  the  land." 

All  advertising  (including  signs)  for  rental  of  the  whole 
or  part  of  the  Premises  shall  include  the  legend,  "An  Open 
Occupancy  Building"  in  type  or  lettering  of  easily  legible  size 
and  design.  The  word  "Project"  or  "Development"  may  be  substi- 
tuted for  the  word  "Building"  where  circumstances  require  such 
substitution. 

SECTION  44.03.  Enforcement  of  Non-Discrimination  Coven 
ants . The  covenants  set  forth  in  Sections  44.01  and  44,02 
hereof  shall  also  be  for  the  benefit  of  the  City  and  the  United 
States  and  enforceable  against  Tenant's  successors  and  assigns 
to  or  of  the  Premises  or  any  part  thereof  or  interest  therein 
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and  any  party  in  possession  or  occupancy  of  the  Premises  or  any 
part  thereof.  Such  enforcement  may  include  the  maintenance  of 
any  actions  at  law  or  suits  in  equity  or  other  proper  proceed- 
ings to  enforce  the  curing  of  such  breach  of  such  covenants. 
Notwithstanding  the  foregoing  if  there  is  a bona  fide  dispute 
between  Tenant  and  Landlord  and/or  a third  party  concerning  the 
application  of  Sections  44.01  or  44.02  and  a final  judgment  or 
award  is  entered  against  Tenant  in  a judicial  action  or  arbi- 
tration, Tenant  shall  not  be  deemed  in  default  hereunder  if 
Tenant  promptly  complies  with  such  judgment  or  award. 

SECTION  44.04.  Affirmative  Action  After  Completion  of  Im- 
provements . Tenant  shall  comply  with  Exhibit  N attached  here- 
to. Notwithstanding  the  provisions  of  Articles  22,  23  and  24 
hereof.  Landlord's  sole  remedies  for  breach  of  this  covenant 
shall  be  the  remedies  set  forth  in  Exhibit  N attached  hereto. 

ARTICLE  45 
ATTORNEYS'  FEES 

SECTION  45.01.  Attorneys'  Fees.  Should  any  party  hereto 
institute  any  action  or  proceeding  in  court  or  before  an  arbi- 
trator to  enforce  any  provision  hereof  or  for  damages  by  reason 
of  an  alleged  breach  of  any  provision  of  this  Sublease,  the 
prevailing  party  shall  be  entitled  to  receive  from  the  losing 
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party,  in  addition  to  the  Court  or  arbitration  costs  incurred 
by  the  prevailing  party,  such  amount  as  the  Court  or  arbitrator 
may  adjudge  to  be  reasonable  attorneys'  fees  for  the  services 
rendered  the  prevailing  party  in  such  action  or  proceeding. 

ARTICLE  46 

RECORDATION  OF  SUBLEASE 

SECTION  46.01.  Recordation  of  Sublease.  This  sublease 
shall  be  recorded  in  the  official  records  of  the  City  and 
County  of  San  Francisco,  California. 


ARTICLE  47 

EASEMENTS,  OPERATIONS  AND  MAINTENANCE 

SECTION  47.01.  Purpose . The  Easement  Agreement  covers 
the  CB-3  Real  Property.  In  addition  to  the  provisions  of  the 
Easement  Agreement,  this  Article  provides  for  the  maintenance, 
use  and  operation  of  all  of  the  Common  Area,  that  portion  of 
the  Gardens  Parcel  and  the  Improvements  to  be  situated  in  the 
CB-3  Real  Property  and  creates  and  provides  for  certain  rights 
and  privileges  and  imposes  certain  restrictions  and  covenants 
on  the  CB-3  Real  Property  as  hereinafter  more  specifically  set 
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forth.  This  Article  also  contains  certain  provisions  relating 
to  all  of  the  CB-3  Real  Property.  Some  of  the  provisions  of 
this  Article  47  are  in  addition  to  other  provisions  of  this 
Sublease  and  the  Easement  Agreement  dealing  with  the  same 
general  subject  matter. 

SECTION  47.02.  Omitted  Intentionally. 

SECTION  47.03.  Omitted  Intentionally. 

SECTION  47.04.  Omitted  Intentionally. 

SECTION  47.05.  Landlord's  Negative  Covenants  and  Reserva- 
tions - Gardens  Parcel.  Landlord  covenants  that  so  long  as 
this  Sublease  is  in  effect  it  will  not  unreasonably  interfere 
with  the  rights  of  pedestrian  access  by  Tenant,  its  Space 
Subtenants,  concessionaires.  Occupants  and  Permittees  over  the 
Gardens  Parcel.  Landlord  reserves  the  right  under  this  Sub- 
lease to  grant  and  enforce  similar  nonexclusive  rights  of 
pedestrian  access  in  the  Gardens  Parcel  to  others.  Landlord 
reserves  the  right  to  designate  over  which  parts  of  the  Gardens 
Parcel  the  pedestrian  access  shall  be  given  provided  that  the 
area  designated  shall  at  all  times  provide  reasonable  access  to 
the  Premises  and  provided  further  that  Landlord  shall  not  deny 
Tenant  and  its  Occupants  and  Permittees  pedestrian  access  to 
the  bridges  which  are  part  of  the  Gardens  Parcel.  Landlord 
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reserves  the  right  to  eject  from  the  Gardens  Parcel  any  persons 
not  authorized  to  use  the  same.  In  addition.  Landlord  reserves 
the  right  to  close  off  areas  of  the  Gardens  Parcel  for  such 
reasonable  period  of  time  as  may  be  legally  necessary  to  pre- 
vent the  acquisition  of  prescriptive  rights  by  anyone;  provid- 
ed, however,  that  before  closing  off  any  part  of  the  Gardens 
Parcel,  Landlord  must  give  notice  to  Tenant  of  its  intention  to 
do  so  and  must  coordinate  its  closing  with  the  activities  of 
Tenant  so  that  no  unreasonable  interference  with  the  operation 
of  the  Premises  occurs. 

SECTION  47.06.  Landlord's  Negative  Covenants  - Utilities. 
Landlord  covenants  that  so  long  as  this  Sublease  is  in  effect, 
it  will  not  unreasonably  interfere  with  the  right  of  Tenant  to 
install,  use,  operate,  maintain,  repair,  replace,  relocate  and 
remove  Separate  Utility  Facilities  and  Common  Utility  Facili- 
ties on  the  Gardens  Parcel,  provided  that  such  Facilities  shall 
be  underground,  and  provided,  further,  that  Landlord  shall 
approve  the  location  of  such  Separate  Utility  Facilities  and 
Common  Utility  Facilities;  and  provided,  further,  that  Landlord 
shall  have  the  right  to  reasonably  require  Tenant  to  relocate 
such  Facilities,  at  Tenant's  sole  cost  and  expense.  Tenant 
shall  be  responsible,  as  between  Tenant  and  Landlord,  for  the 
installation,  maintenance,  repair  and  removal  of  all  Separate 
Utility  Facilities  installed  by  Tenant.  After  initial  instal- 
lation thereof  is  completed,  any  installation,  maintenance. 
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repair,  replacement,  relocation  and  removal  of  Separate  Utility 
Facilities  that  is  required  to  be  performed  by  Tenant  must  be 
performed  by  Tenant  and  then  only  after  two  weeks'  advance 

notice  to  Landlord  of  Tenant's  intention  to  do  such  work. 
However,  in  the  case  of  an  emergency,  any  such  work  may  be 
immediately  performed  after  such  advance  notice  to  Landlord  as 
is  practicable  under  the  circumstances.  Landlord  shall  also 
have  the  right,  in  the  case  of  an  emergency,  to  repair  or 
replace  any  Separate  Utility  Facilities  within  the  Gardens 

Parcel,  and  charge  Tenant  for  the  costs  of  such  repair  or 

replacement.  In  addition,  the  parties  agree  that  all  such 
installation,  maintenance,  repair  and  removal  shall  be  per- 
formed in  a manner  that  causes  as  little  disturbance  to  the 
parties  as  may  be  practicable  under  the  circumstances  and  any 
and  all  portions  of  the  surface  area  of  the  Site  which  may  have 
been  excavated,  damaged  or  otherwise  disturbed  as  a result  of 
such  work  shall  be  restored  at  the  sole  cost  and  expense  of 
Tenant  to  essentially  the  same  condition  as  the  same  were  in 
prior  to  the  commencement  of  any  such  work.  Tenant  shall  hold 
Landlord  harmless  from  all  loss,  liability,  cost  or  expense 
incurred  in  connection  with  Tenant's  use  of  Separate  Utility 
Facilities  under  this  Section,  unless  occasioned  by  Landlord's 
active  negligence  or  willful  misconduct.  Landlord  may  use  the 
Separate  Utility  Facilities  as  so  installed,  provided  the 
increase  in  costs  incurred  in  order  to  make  such  Separate 

Utility  Facilities  adequate  to  serve  such  additional  use 
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including  the  costs  of  repair  and  replacement  shall  be  borne  by 
Landlord.  Tenant  shall  maintain  such  Common  Utility  Facilities 
located  on  the  Premises  and  Landlord  shall  maintain  such  Common 
Utility  Facilities  located  on  those  portions  of  the  CB-3  Real 
Property  not  demised  hereunder.  The  cost  of  such  maintenance 
shall  be  equitably  allocated  between  the  Premises  and  the 
balance  of  the  CB-3  Real  Property  in  accordance  with  the  use  of 
such  Common  Utility  Facilities  and  any  dispute  concerning  such 
allocation  shall  be  determined  by  arbitration  in  accordance 
with  the  provisions  of  this  Sublease  relating  to  arbitration. 
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SECTION  47.14.  Subsequent  Construction.  Any  Subsequent 


Construction,  other  than  demolition  or  razing  permitted 
hereunder  on  the  Premises  outside  of  the  Permissible  Building 
Area  or  changing  the  density,  bulk  or  height  of  any  Improve- 
ments or  the  exterior  design,  exterior  materials,  exterior 
color  or  the  roof  of  any  Improvement  (other  than  storefronts  of 
the  Improvements  on  the  Retail  Parcels  which  shall  be  governed 
by  the  provisions  of  Section  10.01  hereof)  shall  require  the 
approval  of  Landlord  provided,  however,  that  no  such  approval 
shall  be  required  where  such  Subsequent  Construction  is  in 
accordance  with  Construction  Documents  originally  approved  by 
Landlord  pursuant  to  the  Disposition  Agreement  or  where  such 
Subsequent  Construction  involves  replacement  using  the  same 
exterior  design,  exterior  materials,  exterior  color  or  roof  as 
originally  approved  by  Landlord  pursuant  to  the  Disposition 
Agreement  or  if  materials  originally  installed  are  not  reason- 
ably available  or  do  not  meet  current  code  requirements,  the 
materials  involved  are  equal  in  quality,  durability  and  appear- 
ance to  the  materials  originally  installed  ("Reconstruction"). 
Any  Subsequent  Construction  to  Common  Area  demised  hereunder 
other  than  Reconstruction  shall  require  the  approval  of  Land- 
lord. Landlord  shall  furnish  Tenant  with  a copy  of  Final 
Construction  Documents  relating  to  Subsequent  Construction  on 
the  Gardens  Parcel  for  Tenant's  information  only,  a reasonable 
time  prior  to  commencement  of  such  Subsequent  Construction. 
Any  Subsequent  Construction  to  the  Premises  or  any  part  thereof 
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requiring  the  approval  of  Landlord  as  provided  above  shall  be 
subject  to  the  applicable  provisions  of  Sections  47.15  through 
47.17.  If  Tenant  believes  any  Subsequent  Construction  does  not 
require  Landlord's  consent,  then  at  least  thirty  (30)  days 
prior  to  commencement  of  such  Subsequent  Construction,  Tenant 
shall  so  notify  Landlord  in  writing.  Such  notice  shall  be 
accompanied  by  Final  Construction  Documents  for  such  Subsequent 
Construction.  Within  thirty  (30)  days  after  receipt  of  such 
notice  from  Tenant,  Landlord  shall  have  the  right  to  object  on 
the  basis  that  such  Subsequent  Construction  does  require  Land- 
lord' s consent  and  any  such  dispute  shall  be  resolved  by  arbi- 
tration as  provided  in  Section  31.02  hereof. 

SECTION  47.15.  Construction  Documents  in  Connection 
with  Subsequent  Construction.  Tenant  shall  prepare  and  submit 
Schematic  Drawings,  Preliminary  Construction  Documents  and 
Final  Construction  Documents  (as  defined  in  the  Disposition 
Agreement,  and  collectively  referred  to  as  the  "Construction 
Documents")  for  any  such  proposed  Subsequent  Construction  to 
Landlord  for  review  (including,  but  not  limited  to,  architec- 
tural review)  and  written  approval.  All  such  Construction 
Documents  must  be  complete.  Any  disapproval  shall  be  made  in 
writing  within  thirty  (30)  days  after  written  submission.  In 
addition,  if  Landlord  deems  the  Construction  Documents  incom- 
plete, Landlord  shall  notify  Tenant  of  such  fact  within  thirty 
(30)  days  after  written  submission.  If  Landlord  notifies 
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Tenant  that  the  Construction  Documents  are  incomplete,  such 
notification  shall  constitute  a disapproval  of  such  Construc- 
tion Documents. 

SECTION  47.16.  Review  of  Construction  Documents.  The 
Final  Construction  Documents  shall  be  sufficient  in  form  and 
detail  to  the  reasonable  satisfaction  of  Landlord  and  shall 
conform  except  as  specifically  allowed  by  Landlord  to  the 
Schematic  Plans  and  Preliminary  Construction  Documents  approved 
by  Landlord. 

During  the  preparation  of  all  Construction  Documents, 
Landlord  and  Tenant  shall  hold  regular  progress  meetings  to 
coordinate  the  preparation  of,  submission  to  and  review  of  the 
Construction  Documents  by  Landlord.  Landlord  and  Tenant  shall 
communicate  and  consult  informally  as  frequently  as  is  neces- 
sary to  ensure  that  the  formal  submittal  of  any  Construction 
Documents  to  Landlord  can  receive  prompt  and  speedy 
consideration. 

If  any  revisions  or  corrections  of  Construction  Documents 
approved  by  Landlord  shall  be  required  by  any  governmental 
authority.  Landlord  shall  cooperate  in  efforts  to  obtain  waiver 
of  such  requirements  or  to  develop  a mutually  acceptable  alter- 
native. If  no  such  alternative  is  developed.  Landlord  and 
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Tenant  shall  be  bound  by  such  revisions  or  corrections  if  they 
are  not  inconsistent  with  the  approved  Construction  Documents. 

SECTION  47.17.  Landlord  Approval  of  Construction  Docu- 
ments . Landlord  shall  approve  or  disapprove  such  Construction 
Documents  submitted  to  it  (and  any  proposed  changes  therein) 
within  the  times  established  in  Section  47.15  hereof.  Failure 
by  Landlord  to  either  approve  or  disapprove  within  such  times 
shall  be  deemed  a written  approval.  Any  disapproval  shall 
state  in  writing  the  reasons  for  disapproval. 

Tenant,  upon  receipt  of  a disapproval  by  Landlord,  shall 
revise  such  portions  in  a manner  that  is  an  appropriate  evolu- 
tion of  previously  approved  Construction  Documents,  and  shall 
resubmit  such  revised  portions  to  Landlord  as  soon  as  possible 
after  receipt  of  the  notice  of  disapproval.  Landlord  shall 
approve  or  disapprove  such  revised  portions  in  the  same  manner 
and  within  the  same  times  as  provided  in  Section  47.15  for 
approval  of  Construction  Documents  (and  any  proposed  changes 
therein)  initially  submitted  to  Landlord.  If  Tenant  desires  to 
make  any  substantial  change  in  the  Final  Construction  Documents 
after  their  approval  by  Landlord,  Tenant  shall  submit  the 
proposed  change  to  Landlord  for  its  approval.  If  the  Final 
Construction  Documents  as  modified  by  the  proposed  change  are 
consistent  with  the  plans  previously  approved.  Landlord  shall 
approve  the  proposed  change  and  notify  Tenant  in  writing  within 
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thirty  (30)  days  after  submission  to  Landlord.  Such  change  in 
the  Construction  Documents  shall,  in  any  event,  be  deemed 
approved  by  Landlord  unless  rejected,  in  whole  or  in  part,  by 
written  notice  thereof  by  Landlord  to  Tenant  setting  forth  in 
detail  therefor,  and  such  rejection  shall  be  made  within  said 
thirty  (30)-day  period. 

SECTION  47.18.  Construction  Schedule.  Tenant  shall  begin 
and  complete  all  Subsequent  Construction  within  the  time  speci- 
fied in  a schedule  of  performance  to  be  submitted  to  and  ap- 
proved by  Landlord  with  the  plans  and  specifications.  This 
schedule  of  performance  is  also  subject  to  Force  Majeure  and  to 
revisions  from  time  to  time  as  mutually  agreed  upon  in  writing 
by  and  between  Tenant  and  Landlord. 

During  periods  of  construction.  Tenant  shall  submit  to 
Landlord  written  progress  reports  when  and  as  reasonably  re- 
quested by  Landlord  no  more  frequently  than  once  every  three 
(3)  months  except  that  during  the  last  four  months  during  such 
construction  such  reports  shall  be  submitted  monthly,  and  the 
Tenant  will  submit  to  the  Landlord  whatever  progress  reports  it 
submits  to  its  lender.  The  reports  shall  be  in  such  form  and 
detail  as  may  reasonably  be  required  by  Landlord  and  shall 
include  a reasonable  number  of  construction  photographs  (if 
any)  taken  since  the  last  report  submitted  by  Tenant. 
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SECTION  47.19.  Omitted  Intentionally. 


SECTION  47.20.  Construction  to  Proceed  in  Reasonable  Man- 
ner. Each  party  shall  perform  its  Subsequent  Construction  so 
as  not  to:  (i)  cause  any  material  increase  in  the  cost  of 
construction  of  the  remainder  of  the  CB-3  Real  Property,  or  any 
part  thereof;  (ii)  unreasonably  interfere  with  any  other  con- 
struction being  performed  in  the  CB-3  Real  Property,  or  (iii) 
unreasonably  interfere  with  the  other  party's  operations  and 
rights  as  contemplated  by  this  Sublease. 

SECTION  47.21.  Construction  Barricades.  If  any  Subse- 
quent Construction  hereunder  begins  after  the  Improvements  of 
the  other  party  have  opened  for  business  to  the  general  public, 
then  the  party  carrying  on  the  Subsequent  Construction  shall 
erect  adequate,  painted  construction  barricades  substantially 
enclosing  the  area  of  its  construction.  Such  party  shall 
maintain  these  construction  barricades  until  the  Subsequent 
Construction  has  been  substantially  completed  (to  the  extent 
reasonably  necessary  to  remove  the  hazardous  construction 
conditions ) . 

This  Section  applies  only  to  Subsequent  Construction  that 
can  reasonably  be  deemed  to  constitute  a hazardous  condition; 
however,  each  party  may  erect  construction  barricades,  as 
hereinabove  specified,  at  the  time  of  any  Subsequent 
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Construction  and  maintain  the  same  until  the  building  surround- 
ed is  secure  from  unauthorized  intrusion,  subject  to  reasonable 
rules  and  regulations  in  connection  therewith  promulgated  by 
the  Gardens  Operator. 

The  requirements  of  this  Section  are  in  addition  to  any 
other  requirements  for  the  protection  of  the  public  or  others 
during  Subsequent  Construction. 

SECTION  47.22.  License  for  Subsequent  Construction  and 
Maintenance . From  time  to  time,  each  party  shall  have  a tempo- 
rary license  to  use  those  parts  of  the  Common  Area  or  the 
Gardens  on  its  own  Parcel  or  on  the  other  party's  Parcel  for: 

(a)  all  Subsequent  Construction;  and 

(b)  maintaining  or  repairing  its  Improvements. 

(Activities  carried  on  under  the  preceding  clause  (a)  or 
(b)  are  sometimes  collectively  referred  to  in  this  Article  as 
"Work" . ) 

Within  a reasonable  time  before  it  begins  any  Work  and 
after  receiving  any  approvals  required  under  Section  47.14 
through  47.17  hereof,  a party  shall  submit  a plan  to  the  Gar- 
dens Operator  and  to  the  other  parties  upon  whose  parcel  the 
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Work  is  to  be  performed  outlining  those  portions  of  the  Common 
Area  or  Gardens  Parcel  in  which  the  license  is  needed.  The 
location  of  the  proposed  use  on  any  of  the  Common  Area  shall  be 
subject  to  the  written  approval  of  Tenant  and  the  location  of 
the  proposed  use  of  any  portion  of  the  Gardens  Parcel  shall  be 
subject  to  the  written  approval  of  Landlord  and  the  Gardens 
Operator  who  shall,  within  ten  (10)  days  after  its  receipt  of 
the  plan,  notify  the  other  party  whether  they  approve  or  disap- 
prove of  the  same  in  their  reasonable  discretion.  A failure  to 
so  notify  within  the  time  provided  shall  be  deemed  an  approval. 
No  Work  on  the  other  party' s Parcel  shall  unreasonably  inter- 
fere with  the  operations  on  such  Parcel. 

When  the  licensed  party  ceases  using  the  Common  Area  or 
Gardens  Parcel  in  question,  it  must  promptly  restore  such  area 
to  the  condition  in  which  it  existed  before  the  commencement  of 
the  Work.  This  Restoration  shall  include  but  not  be  limited  to 
clearing  the  area  of  all  loose  dirt,  debris,  equipment  and 
construction  materials  and  the  repair  or  replacement  of  paving, 
striping  and  landscaping  as  required. 

The  licensed  party  must  also  restore  any  portions  of  the 
CB-3  Real  Property  that  may  be  damaged  by  its  Work  promptly 
upon  the  occurrence  of  such  damage.  In  addition,  the  licensed 
party  must  at  all  times  during  the  period  of  its  Work  keep  all 
portions  of  the  CB-3  Real  Property  (except  for  the  Improvements 
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of  the  party  and  the  portions  of  the  Common  Area  or  Gardens 
Parcel  being  used  under  this  Section)  free  from  any  loose  dirt, 
debris,  equipment  or  construction  materials  relating  to  the 
Work,  and  shall  comply  with  the  applicable  requirements  of  this 
Article . 

If  the  licensed  Party  fails  to  so  restore  the  area,  the 
licensor  party  of  the  affected  Parcel  may  effect  such  restora- 
tion and  charge  the  licensed  party  for  the  cost  of  such  resto- 
ration. The  licensed  party  shall  pay  such  cost  within  five  (5) 
days  of  receipt  of  the  bill  therefor. 

SECTION  47.23.  Safety  Matters;  Indemnification.  Each 
party  initiating  or  being  responsible  for  the  Work  shall: 

(a)  Take  all  safety  measures  necessary  to  protect  the 
other  party  and  all  members  of  the  public  and  the  property  of 
each  from  injury  or  damage  caused  by  or  resulting  from  the 
performance  of  its  Work;  and 

(b)  Indemnify  and  hold  the  other  party  and  Occupants 
harmless  from  all  claims,  costs,  expenses  and  liabilities 
arising  from  the  death  of  or  accident,  injury,  loss  or  damage 
whatsoever  caused  to  any  natural  person  or  to  the  property  of 
any  person  as  occurs  in  the  process  of  Work  (the  foregoing 
indemnification  does  not  apply  to  the  extent  that  such  death. 
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accident,  injury,  loss  or  damage  is  caused  in  whole  or  in  part 
by  the  active  negligence  or  fault  of  the  other  party  or  its 
Occupants  or  its  contractors),  which  indemnity  shall  be  sup- 
ported by  adequate  liability  and  property  damage  insurance. 

SECTION  47.24.  Workmanship;  Evidence  of  Compliance  with 
Construction  Requirements.  Each  party  agrees  that  all  Work  to 
be  performed  hereunder  by  such  party  shall  be  done  in  a dili- 
gent, good  and  workmanlike  manner,  with  first-class  materials, 
and  if  required  hereby,  in  accordance  with  the  plans  approved 
by  Landlord  and  all  applicable  laws,  rules,  ordinances  and 
regulations.  Each  such  party  shall  pay  all  costs,  expenses, 
liabilities  and  liens  arising  out  of  or  in  any  way  connected 
with  such  Work,  After  it  has  completed  any  Work,  each  party 
shall,  within  sixty  (60)  days  after  the  request  of  the  other 
party,  deliver  to  the  requesting  party  evidence  that  the  Work 
has  been  completed  in  compliance  with  all  applicable  Landlord- 
approved  plans,  if  required  hereby,  laws,  ordinances,  rules  and 
regulations . 

SECTION  47.25.  Omitted  Intentionally. 

SECTION  47.26,  Omitted  Intentionally. 
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SECTION  47.27.  Damage  or  Destruction  to  Improvements. 


[Note:  These  provisions  shall  be  revised  to  conform  with 
the  restoration  provisions  of  the  Agency  Lease,  the  ARE/Retail/ 
Parking  Lease  and  the  Easement  Agreement. ] 

(a)  Except  as  provided  to  the  contrary  in  subsection  (b) 
below,  in  the  event  of  any  damage  to  or  destruction  of  all  or 
any  portion  of  the  Improvements  on  the  Premises,  Tenant  cove- 
nants that  Tenant  shall,  within  a reasonable  period  of  time, 
commence  and  complete  the  Restoration  of  the  Improvements  to 
the  condition  they  were  in  prior  to  such  damage  or  destruction, 
and  with  respect  to  the  Gardens  Parcel  and  subject  to  all  of 
the  provisions  of  this  Sublease,  Landlord  covenants  within  a 
reasonable  period  of  time  to  commence  and  complete  Restoration 
of  the  Improvements  to  the  condition  they  were  in  prior  to  the 
damage  or  destruction. 

(b)  In  the  event  of  any  major  damage  or  destruction  to 
all  or  any  portion  of  the  Improvements  on  the  Premises  at  any 
time  when  there  is  less  than  ten  (10)  years  remaining  on  the 
Term  of  this  Sublease,  Tenant  covenants  that  Tenant  shall  as 
promptly  as  practicable  either  (a)  commence  and  complete  Resto- 
ration or  (b)  raze  all  buildings  on  the  Premises,  remove  any 
rubble  and  landscape  the  Premises  so  as  to  match  adjacent 
landscaping  and  cause  the  Premises  leased  hereunder  to  be 
returned  to  a safe  condition  pursuant  to  the  provisions  of 
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Section  47.23  hereof;  provided,  however,  that  (i)  Tenant  gives 
Landlord  notice  of  the  damage  or  destruction  within  ten  (10) 
days  after  the  event  causing  such  damage  or  destruction  and 
must  give  Landlord  notice  of  Tenant's  election  within  one 
hundred  twenty  (120)  days  after  the  first  notice,  (ii)  Tenant 
is  not  in  default  under  any  provision  or  condition  of  this 
Sublease,  (iii)  Tenant  transfers  to  Landlord  all  insurance 
proceeds  resulting  from  the  casualty,  less  any  proceeds  allo- 
cated for  razing  the  Improvements  and  landscaping  the  Premises 
and  (iv)  Tenant  delivers  possession  of  the  Premises  to  Landlord 
and  quitclaims  to  Landlord  all  right,  title  and  interest  in  the 
Premises  and  the  Improvements.  All  Restoration  performed  by 
Tenant  shall  be  in  accordance  with  the  procedures  set  forth 
herein  relating  to  Subsequent  Construction. 

(c)  Major  damage  or  destruction  to  the  Improvements  as 
used  in  this  Section  means  that  the  cost  of  Restoration  will 
exceed  fifty  percent  (50%)  of  the  cost  to  replace  the  Improve- 
ments on  the  Premises  in  their  entirety.  The  calculation  of 
said  percentage  shall  be  based  upon  the  replacement  cost  of  the 
Improvements  thereon  as  of  the  date  of  the  major  damage  or 
destruction.  In  case  Landlord  and  Tenant  cannot  mutually  agree 
upon  such  replacement  value  or  cost  or  the  percentage  of  such 
damage  or  destruction,  such  matter  or  matters  shall  be  submit- 
ted to  arbitration  pursuant  to  Section  31.02  hereof. 
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(d)  If  Tenant  so  elects  not  to  rebuild  in  the  circum- 
stances described  in  paragraph  (b)  above  and  complies  with  all 
of  the  provisions  of  said  paragraph  (b)  then  this  Sublease 
shall  terminate  upon  the  date  Tenant  complies  with  all  of  the 
terms  of  such  paragraph  (b)  and  the  parties  shall  be  released 
thereby  without  further  obligations  to  the  other  party  as  of 
the  effective  date  of  such  termination  subject  to  (i)  the 
indemnification  provisions  hereof  and  (ii)  any  amounts  of 
whatever  kind  or  nature  due  hereunder,  including,  without 
limitation,  rent,  impositions,  and  insurance  premiums,  whether 
accrued  or  due  and  payable  by  Tenant  to  Landlord  as  of  the 
effective  date  of  such  termination. 

If  Tenant  is  not  obligated  to  restore  hereunder  and  there 
is  no  Event  of  Default  hereunder  in  the  event  of  damage  or 
destruction  to  all  or  part  of  Tenant’s  Personal  Property, 
Tenant  shall  receive  all  proceeds  of  insurance  covering  Ten- 
ant's Personal  Property.  If,  however.  Tenant  is  obligated  to 
restore  and  fails  to  do  so,  or  there  is  any  other  Event  of 
Default  hereunder,  in  the  event  of  damage  to  all  or  part  of 
Tenant's  Personal  Property,  Landlord  shall  receive  all  proceeds 
of  insurance  covering  Tenant's  Personal  Property. 

(e)  Landlord  agrees,  subject  to  all  of  the  terms  and 
provisions  of  this  Sublease,  to  restore  or  cause  the  Gardens 
Operator  to  restore  any  Improvements  on  the  Gardens  Parcel 
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which  are  damaged  or  destroyed  to  the  extent  of  insurance 
proceeds  actually  received  by  Landlord,  provided  that  Tenant  is 
not  then  in  default  hereunder.  Landlord  in  such  Restoration 
shall  comply  with  all  provisions  hereof  applicable  to  it  with 
respect  to  Subsequent  Construction  on  the  Gardens.  Insurance 
proceeds  with  respect  to  the  Gardens  are  governed  by  the  provi- 
sions of  Section  47.55  hereof. 


SECTION 

47.28. 

Omitted 

Intentionally 

SECTION 

47.29. 

Omitted 

Intentionally 

SECTION 

47.30. 

Omitted 

Intentionally 

SECTION 

47.31. 

Omitted 

Intentionally 

SECTION 

47.32. 

Omitted 

Intentionally 

SECTION  47.33.  Operation  and  Maintenance  of  Common  Area 
and  Gardens  Parcel.  From  and  after  completion  of  construction 
of  all  or  any  portion  of  the  Common  Area  on  that  portion  of  the 
Premises  as  Certified  by  Landlord  and  when  such  portion  is 
available  for  use  as  provided  herein,  the  Tenant  shall  operate, 
maintain  and  repair,  in  compliance  with  all  applicable  laws  and 
governmental  regulations  all  of  said  Common  Area  in  first-class 
order,  condition  and  repair,  reasonable  wear  and  tear  excepted 
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to  the  extent  the  same  is  consistent  with  maintenance  of  the 


area  in  first-class  condition.  From  and  after  substantial 
completion  of  the  Initial  Improvements  with  respect  to  all  or 
any  portion  of  the  Gardens  Parcel  and  when  such  portion  is 
available  for  use  as  provided  herein,  and  subject  to  all  of  the 
terms  and  provisions  of  this  Sublease,  the  Landlord  shall 
operate,  maintain  and  repair,  in  compliance  with  all  applicable 
laws  and  governmental  regulations,  all  of  said  Parcel  in  a 
first-class  order,  condition  and  repair,  reasonable  wear  and 
tear  excepted  to  the  extent  the  same  is  consistent  with  mainte- 
nance of  the  area  in  first-class  condition. 

SECTION  47.34.  General  Operation  and  Maintenance  Stan- 
dards . (a)  Without  limiting  the  generality  of  anything  set 
forth  in  this  Sublease,  Tenant,  in  the  operation  and  mainte- 
nance of  the  Common  Area,  if  any,  within  the  Premises  and 
subject  to  all  of  the  terms  and  provisions  of  this  Sublease, 
Landlord  in  the  operation  and  maintenance  of  the  Gardens  Parcel 
and  subject  to  all  of  the  terms  and  provisions  of  this  Sublease 
shall  perform,  or  cause  to  be  performed,  without  limitation, 
the  following; 


(i)  Make  regular  inspections  to  determine  where 
maintenance,  repair  or  replacement  may  be  required  or 
appropriate; 
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(ii)  Maintain,  repair  and  replace  the  surface 
of  all  malls,  promenades,  walkways,  curbs  and  side- 
walks, keeping  them  level  and  smooth  and  evenly 
covered; 

(iii)  Remove  all  papers,  debris,  graffiti, 
refuse  and  surface  waters  from  landscape  and  paved 
areas  and  wash  or  thoroughly  sweep  paved  areas  as 
required; 

(iv)  Maintain,  replace  and  repair  all  drive- 
ways, curbs,  directional  signs,  markers  and  other 
signs  in  a clean  and  attractive  condition; 

(v)  Clean  lighting  fixtures,  relamp,  and  rebal- 
last, as  needed; 

(vi)  Maintain,  repair  and  replace  benches, 
pools,  fountains,  sculpture,  gardens  and  other  land- 
scaping, as  necessary,  to  keep  the  same  in  a first- 
class  condition,  including  as  to  landscaping  the 
removal  of  dead  plants,  weeds  and  foreign  matter,  and 
necessary  fertilizing,  pruning,  replanting  and 
replacement; 
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(vii)  Maintain,  repair  and  keep  in  a sanitary 
and  good  condition  any  rest  room  and  comfort  facility 
and  furnish  necessary  mosquito  and  other  pest  abate- 
ment controls; 

(viii)  Provide  traffic  control  and  appropriate 
security  by:  (1)  uniformed  patrols  of  both  interior 
and  all  exterior  areas  including  parking  areas  at 
regular  intervals  during  the  day  and  night;  (2) 
supervising  pedestrian  and  vehicular  traffic  direc- 
tion and  entrances  and  exits  during  such  hours  and 
periods  as  conditions  reasonably  require  such  super- 
vision; (3)  direct  visual  observation  and  such  other 
monitoring  as  may  be  appropriate  by  security  forces; 
and  (4)  the  use  of  additional  security  forces  as 
appropriate  to  the  number  of  people  and  intensity  and 
type  of  use; 

(ix)  Repair,  replace  and  maintain  any  eleva- 
tors, escalators  and  stairways; 

(x)  All  areas  accessible  to  the  public  shall  be 
appropriately  illuminated  during  hours  of  darkness, 
and  particularly  while  facilities  on  the  CB-3  Real 
Property  are  open  for  business,  and  for  a reasonable 
period  thereafter,  in  order  to  permit  safe  ingress 
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and  egress  from  the  area;  and  all  areas  shall  also  be 
illuminated  during  all  hours  of  darkness  in  such 
manner  as  will  afford  reasonable  security; 

(xi)  Maintain,  repair  and  replace  as  needed  the 
Shared  Truck  Facilities; 

(xii)  All  trash,  rubbish  and  garbage  containers 
shall  be  emptied  as  necessary  and  shall  be  washed  at 
intervals  sufficient  to  maintain  the  same  in  a clean 
and  sanitary  condition,  and  shall  be  otherwise  main- 
tained and  kept  in  an  attractive  and  good  working 
condition.  No  dumpster,  dumpster-type  or  oversized 
containers,  temporary  or  otherwise,  shall  be  utilized 
except  as  reasonably  required  in  connection  with 
Subsequent  Construction  unless  screened  from  public 
view  or  located  in  areas  not  generally  accessible  to 
the  public; 

(xiii)  All  glass,  including  skylights,  plate 
glass  and/or  glass-enclosed  devices  shall  be  cleaned 
at  intervals  sufficient  to  maintain  them  in  a clean 
condition; 

(xiv)  All  hard  surfaces  which  are  painted  or 
otherwise  finished  shall  be  cleaned  at  regular 
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intervals,  and  repainted  or  otherwise  refinished  as 
necessary,  and  any  ceiling  area  shall  be  regularly 
cleaned,  painted  or  repainted,  as  necessary;  and 

(xv)  Any  interior  floors  shall  be  regularly 
cleaned  and  sealed,  waxed  or  otherwise  finished  as 
appropriate  for  the  type  of  floor  materials  utilized. 

The  Improvements  on  and  to  the  Common  Area  and  Gardens 
Parcel  shall  be  repaired,  replaced  and  maintained  with  materi- 
als, apparatus  and  facilities  as  originally  installed  and 
approved  by  the  Agency  under  the  Disposition  Agreement  or  this 
Sublease,  or  if  not  originally  subject  to  Agency  approval,  or 
if  such  materials  are  not  reasonably  available,  with  materials, 
apparatus  and  facilities  of  quality  at  least  equal  in  quality, 
appearance  and  durability  of  the  materials,  apparatus  and 
facilities  repaired,  replaced  or  maintained. 

SECTION  47.35.  Omitted  Intentionally. 

SECTION  47.36.  Use  of  the  Gardens  Parcel.  The  Landlord 
shall  have  the  right  to  license  or  otherwise  authorize  the  use 
of  any  portion  of  the  Gardens  Parcel  for  temporary,  limited 
retail  purposes  and  Promotional  Events  and  to  make  an  appropri- 
ate charge  for  such  use.  Any  net  revenues  from  the  use  of  such 
Parcel  shall  be  used  to  defray  Gardens  Maintenance  Costs.  Any 
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party  who  uses  any  portion  of  the  Gardens  Parcel  for  any  retail 
or  promotional  purpose  shall  bear  all  the  costs  of  staging  such 
event,  and  the  security  therefor  and  clean-up  thereof.  In  no 
event,  however,  shall  the  Gardens  Parcel  be  used  for  any  activ- 
ity of  a type  which  is  not  appropriate  for  a first-class  urban 
mixed-use  complex  conducted  in  accordance  with  good  and  gener- 
ally accepted  standards  of  operation.  Landlord  shall  use 
reasonable  efforts  to  prevent  any  person,  without  the  express 
written  consent  of  the  Gardens  Operator,  from  doing  any  of  the 
following  except  as  required  by  law: 

(a)  Parade,  rally,  patrol,  picket,  demonstrate;  engage  in 
any  conduct  that  might  tend  to  interfere  with  or  impede  the 
access  to  or  use  of  any  of  the  Common  Area;  or  create  a distur- 
bance, harass,  annoy,  disparage  or  otherwise  engage  in  conduct 
detrimental  to  the  interest  of  any  party  hereto. 

(b)  Throw,  discard  or  deposit  any  paper,  glass  or  extra- 
neous matter  of  any  kind,  except  in  designated  receptacles,  or 
create  litter  or  hazards  of  any  kind. 

(c)  Use  any  sound  making  device  of  any  kind  or  create  or 
produce  in  any  manner  noise  or  sound  that  is  annoying,  unpleas- 
ant, or  distasteful. 


178 


■mm 


•i 


^ Stuiii*^  Mmb^Aa  nofi^nmn  ^ifutaa^ii  orfw 

^t:i  K«4«  •ACM^ini  l^ac^Jt^OiBiiO-SIci 

oa^,  . ipr5i>iib  ^ ; 

^fyt:‘^'‘il^%:%^  b^^‘'mi‘’l9D7RB^^h^60  firr7  lU/U  ,*s#v«woil  ,:fc|»VB 

d^Hu'  r loi  Jt'IK^I  . JC^  ^ M %O  Y^i  ; 

r^4.?n  fc**:t  afipftir  df>iTJ'b'To:k^t#  .ti  baJ^s^tioaao  #et#-I>«xiir, 

' , i r^efre  '^IM-* 

' >m'  S4}ptr:Hr  ,no^^9q  frmr^^ 


i0sU,3#^  *o 


■,0  ,«e‘' 

i\X\]$^'' 


:WBi  iii'  t»si'l*j»‘*  »*  >q*3**  pKtwiXo** 

■ W 


Ht  , lor$^q  .'/ilflOL  \ahr»«^  (^>  .-, 

«f|i  o>'  t^ai'  ^DOteJa i 

^/•fli.  a j|}^-’Sp!^;i3V  T»o  ox  •»o‘>otf 

"fti  f^^yrTOffroVVo  i^»vp'^q«tl>  .youiit;;  ,#3fi^. 

aHJ  as 


Ji.at>qafo  fcfiSoijiifc  ' .Wqi'/fT  .(  <f) 


'^>o-  *Y#iia  \a  ^itam 


A* 


^o  £tl!»^wrf  30  3*XX4i  e:t»OTO 

■ ' 


„ o«  ♦^'!M|>'>  1^'  “bal»t  ‘u  ?:0; , ^fW:>l'\*  ^ixM^a*^-  ' tap  ;|;»l  ’ '':^ 

y.  ha  ^o'o»«4pq  -|^iiMC  ^<n»  j*|^  oxi«t)Ot<i, 


(d)  Deface,  damage  or  demolish  any  sign,  light  standard 
or  fixture,  landscaping  material  or  other  Improvement. 

(e)  Use  the  Gardens  Parcel  for  lodging  purposes. 

(f)  Use  any  utility  area,  any  truck  facility,  or  other 
area  reserved  for  use  in  connection  with  the  conduct  of  busi- 
ness, except  for  the  specific  purpose  for  which  permission  to 
use  such  area  is  given. 

SECTION  47.37.  Indemnification  of  Tenant.  Landlord  shall 
indemnify  and  hold  Tenant  and  the  Premises  harmless  from  all 
mechanics',  materialmen's  and  laborers'  liens,  and  all  costs, 
expenses  and  liabilities  in  connection  therewith  arising  out  of 
any  activities  performed  by  the  Landlord  under  this  Article 
(whether  performed  before  or  after  the  signing  of  this 
Sublease ) . 

If  the  Premises  become  subject  to  any  above-described 
lien.  Landlord  shall,  within  thirty  (30)  days  of  the  request  of 
the  Tenant,  cause  the  lien  to  be  released  and  discharged  of 
record,  either  by  paying  the  indebtedness  that  gave  rise  to  the 
lien  or  by  posting  such  bond  or  other  securities  as  are  re- 
quired by  law  to  obtain  the  release  and  discharge  of  the  same. 
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SECTION  47.38.  Payment  of  Allocable  Share  of  CMOS.  Tenant 


shall  pay  (i)  for  the  Common  Area  Maintenance  Costs  on  the 
Common  Area  located  on  the  CB-3  Real  Property  demised  to  Tenant 
hereunder  and  (ii)  twenty  percent  (20%)  of  the  CMOS  for  the 
CB-3  Gardens.  Landlord  shall,  subject  to  all  of  the  terms  and 
provisions  of  this  Sublease,  make  the  payments  for  eighty 
percent  (80%)  of  the  CMOS  for  the  CB-3  Gardens,  from  the  Sepa- 
rate Account  referred  to  in  Section  2.14  hereof.  The  Gardens 
Operator  shall  annually  within  ninety  (90)  days  of  the  com- 
mencement of  each  Fiscal  Year  prepare  the  Gardens  Budget  for 
the  following  year.  No  Gardens  Budget  shall  be  increased  or 
decreased  over  or  under  the  Gardens  Budget  for  the  previous 
year  by  an  amount  in  excess  of  the  increase  in  the  Index  for 
such  year  without  Tenant's  prior  written  consent,  which  shall 
not  be  unreasonably  withheld.  If  Tenant  refuses  to  give  such 
consent.  Landlord  shall  have  the  right  to  submit  the  question 
of  the  reasonableness  of  Tenant's  refusal  to  consent  to  arbi- 
tration in  accordance  with  the  provisions  of  Section  31.02 
hereof.  Pending  such  arbitration,  the  Budget  prepared  by  the 
Gardens  Operator  shall  govern. 

The  GMOS  shall  include  a reserve  for  making  capital  re- 
placements in  the  Gardens  Improvements  in  the  minimum  amount 
equal  to  three  percent  (3%)  of  the  annual  Gardens  Budget.  Any 
interest  accrued  on  the  reserve  fund  shall  remain  in  the  re- 
serve fund.  In  the  event  Landlord  believes  the  three  percent 
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(3%)  level  is  insufficient  to  make  capital  replacements  in  the 
Gardens  necessary  to  maintain  the  Gardens  in  accordance  with 
the  standards  of  this  Sublease,  Landlord  may  increase  contribu- 
tions to  the  reserve  with  the  consent  of  Tenant,  which  shall 
not  be  unreasonably  withheld.  Any  dispute  concerning  the 
immediately  preceding  sentence  shall  be  determined  by  arbitra- 
tion in  accordance  with  the  provisions  of  this  Sublease  relat- 
ing to  arbitration.  If  at  any  time  the  reserve  for  capital 
improvements  is  more  than  thirty  percent  (30%)  of  the  Gardens 
Budget  no  further  payments  shall  be  made  into  the  reserve  until 
the  reserve  falls  below  thirty  percent  (30%)  of  the  Gardens 
Budget.  Landlord  shall  have  the  right  to  make  expenditures 
from  the  reserve  without  the  Tenant’s  consent;  provided  that  if 
Tenant  objects  to  any  expenditure  from  the  reserve  it  may  seek 
an  arbitration  to  determine  that  such  expenditure  was  not 
reasonably  necessary  to  maintain  the  Gardens  in  the  condition 
required  hereunder  and  if  Tenant  prevails  in  such  arbitration, 
twenty  percent  (20%)  of  such  expenditure  may  be  deducted  by 
Tenant  from  the  next  payment  of  Net  Rent. 

The  Gardens  Operator  shall  bill  Tenant  for  its  twenty 
percent  (20%)  share  of  the  GMOS  determined  as  set  forth  above, 
beginning  on  the  first  day  of  its  first  Fiscal  Year  and  on  the 
first  day  of  each  calendar  month  thereafter,  based  upon  amounts 
estimated  by  the  Gardens  Operator  to  be  sufficient  to  cover 
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Tenant’s  share  of  such  costs.  The  amount  billed  shall  be  paid 
on  the  tenth  (10th)  day  of  each  calendar  month. 

Within  one  hundred  twenty  (120)  days  after  the  end  of  each 
Accounting  Period,  the  Gardens  Operator  shall  give  Tenant  a 
full,  complete  and  itemized  statement  of  the  Gardens  Mainte- 
nance Costs  for  such  Accounting  Period.  If  Tenant  has  paid 
more  than  its  share  thereof,  the  Gardens  Operator  shall  within 
thirty  (30)  days  refund  to  Tenant  the  excess  over  its  share, 
unless  sufficient  sums  (including  any  reserves)  are  unavail- 
able, in  which  event  the  Gardens  Operator  shall  credit  said 
refund  against  sums  next  due.  If  Tenant  has  paid  less  than  its 
share  thereof  for  such  Accounting  Period,  then  Tenant  shall  pay 
to  the  Gardens  Operator  within  thirty  (30)  days  following  the 
receipt  of  the  Gardens  Operator's  statements  the  deficiency  in 
its  share.  The  Gardens  Operator  shall  maintain  separate  and 
complete  records  accurately  reflecting  all  items  affecting  or 
entering  into  a determination  of  Gardens  Maintenance  Costs, 
which  records  shall  be  retained  by  the  Gardens  Operator  for  a 
period  of  three  (3)  years  after  the  end  of  each  Accounting 
Period  and  for  so  long  thereafter  as  there  is  an  outstanding 
dispute  with  respect  thereto  between  the  Gardens  Operator  and 
Tenant . 

At  the  close  of  the  first  full  Fiscal  Year  of  Tenant,  the 
Gardens  Operator  shall,  after  consulting  with  Tenant,  make  a 
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determination  of  whether  the  estimated  payment  is  more  or  less 
than  that  reasonably  required  for  such  maintenance  and  opera- 
tion, and  if  an  adjustment  would  be  appropriate,  then  the 
estimated  payment  shall  be  adjusted  upwards  or  downwards  to 
more  nearly  meet  the  requirements  of  such  costs.  Thereafter, 
such  determination  shall  be  made  annually  and  adjustments  made 
accordingly. 

SECTION  47.39.  Omitted  Intentionally. 

SECTION  47.40.  Designation  of  Operator.  At  all  times 
during  the  term  of  this  Sublease  an  operator  (the  "Gardens 
Operator")  shall  be  appointed  by  Landlord  to  operate  the  Gar- 
dens Parcel.  Any  such  Gardens  Operator  shall  have  the  experi- 
ence and  qualifications  necessary  to  permit  such  Gardens 
Operator  to  operate  the  Gardens  in  accordance  with  the  require- 
ments of  this  Sublease  (a  "Qualified  Gardens  Operator"). 

Landlord  shall  at  any  time,  or  from  time  to  time,  have  the 
right  to  remove  and  replace  the  Gardens  Operator  upon  sixty 
(60)  days  written  notice  to  Tenant.  In  the  event  the  Gardens 
Operator  has  not  performed  its  obligations  hereunder.  Tenant 
shall  have  the  right  to  require  Landlord  to  remove  the  Operator 
upon  sixty  (60)  days  written  notice.  If  there  is  disagreement 
as  to  whether  the  Gardens  Operator  has  performed  its  obliga- 
tions or  not,  or  whether  a proposed  Gardens  Operator  is  a 
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Qualified  Gardens  Operator,  such  disagreement  shall  be  decided 
by  arbitration  pursuant  to  Section  31.02  hereof.  Pending  the 
outcome  of  such  arbitration,  the  Gardens  Operator  then  operat- 
ing or  selected  by  Landlord  shall  operate  the  Gardens  Parcel, 

SECTION  47.41.  Omitted  Intentionally. 

SECTION  47.42.  The  Redevelopment  Plan.  Tenant  shall  be 
subject  to  all  of  the  provisions  of  the  Redevelopment  Plan. 

SECTION  47.43.  Use  of  Common  Area  and  Gardens.  Landlord 
and  Tenant  mutually  agree  that  the  Common  Area  and  the  Gardens 
Parcel  shall  be  used  only  for  the  following  purposes  related  to 
the  businesses  and  activities  conducted  in  the  CB-3  Real 
Property; 

(a)  Ingress  and  Egress.  Ingress  and  egress  by  any  Occu- 
pants and  their  licensees  and  invitees  and  any  motor  vehicles 
(over  areas  designed  by  Landlord  for  use  by  motor  vehicles)  of 
such  Occupants  and  their  licensees  and  invitees  to  and  from  any 
portion  of  the  Common  Area  or  the  Gardens  Parcel  and  the  public 
streets  adjacent  thereto. 

(b)  Utilities.  Installation,  maintenance  and  operation 
of  public  utilities  and  services  for  the  Common  Area  or  the 
Gardens  Parcel  or  buildings  located  thereon,  together  with  and 
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including,  without  limitation,  vaults,  manholes,  meters,  trans- 
formers, pipelines,  valves,  hydrants,  sprinkler  controls, 
conduits,  sewage  facilities,  and  all  related  facilities,  all  of 
which  shall  whenever  and  wherever  reasonably  feasible  be  locat- 
ed below  the  surface,  or  the  surface  of  any  other  above-ground 
Improvements  located  thereon;  provided,  however,  that  in  any 
event  (i)  all  of  the  foregoing  permitted  public  utilities  and 
installations  which  are  located  above  the  surface  shall  be 
placed  so  as  not  to  unreasonably  interfere  with,  restrict  or 
impede  other  uses  of  the  Common  Area  and  the  Gardens  Parcel  and 
(ii)  no  such  public  utilities  and  installations,  which  must  be 
located  above  the  surface  of  the  Common  Area,  shall  be  in- 
stalled without  the  prior  written  consent  of  Landlord. 

(c)  Pedestrian  Traffic.  Pedestrian  traffic  by  the  Occu- 
pants and  their  licensees  and  invitees. 

(d)  Comfort  and  Convenience  Facilities.  Comfort  and 
convenience  of  the  Occupants  and  their  licensees  and  invitees 
by  installation  of  rest  rooms  and  minor  convenience  facilities, 
such  as  mailboxes,  public  telephones  and  benches;  provided, 
however,  that  no  such  minor  convenience  facilities  shall  unrea- 
sonably interfere  with,  restrict  or  impede  other  uses  of  the 
Common  Area  and  the  Gardens  Parcel  provided  for  herein. 
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(e)  Signs . Placement,  replacement,  maintenance  and 


repair  of  monument  or  pylon  signs  and  directional  indicators; 
provided,  however,  that  such  monument  or  pylon  signs  shall 
otherwise  comply  with  all  of  the  restrictions  hereof. 

(f)  Construction . Construction,  maintenance,  repair, 
replacement  and  remodeling  of  buildings,  and  landscaping, 
pedestrian  walkways  and  other  Improvements  in  the  Common  Area 
and  Gardens  Parcel  to  the  extent  permitted  or  required  under 
this  Sublease.  In  connection  with  work  of  construction  per- 
formed within  buildings,  incidental  encroachment  upon  the 
Common  Area  or  the  Gardens  Parcel  may  occur  as  a result  of  the 
use  of  ladders,  scaffolding,  storefront  barricades  and  similar 
facilities  resulting  in  temporary  obstruction  of  portions  of 
the  Common  Area  or  the  Gardens  Parcel,  all  of  which  are  permit- 
ted hereunder  so  long  as  their  use  is  kept  within  reasonable 
requirements  of  construction  work  expeditiously  pursued. 

(g)  Service  Vehicles.  Ingress,  egress  and  temporary 
parking  of  delivery  and  service  vehicles  traveling  to  and  from 
the  buildings,  or  any  portion  thereof,  and  the  public  streets 
adjacent  to  the  CB-3  Real  Property  for  the  delivery  of  goods, 
wares,  merchandise,  furniture,  fixtures,  supplies  and  equip- 
ment, and  the  rendition  of  services  to  any  Occupant. 
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(h)  Doors  and  Exits.  The  opening  onto  the  Common  Area 


and  the  Gardens  Parcel  of  doors  and  other  exits  of  portions  of 
the  buildings  contiguous  to  the  Common  Area  and  the  Gardens 
Parcel . 


(i)  Foundations,  Footings,  Overhangs  and  Canopies.  In- 
stallation, repair,  replacement  and  maintenance  of  (i)  building 
foundations  and  footings;  (ii)  building  canopy  support  columns; 
and  (iii)  pilasters  and  other  building  columns  or  pillars 
extending  from  any  portion  of  a building  over,  onto,  under  and 
into  the  Common  Area  and  the  Gardens  Parcel  and  any  other 
building,  to  the  extent  permitted  hereby. 

(j)  Encroachments . Minor  encroachments  of  building 
overhangs,  support  columns,  canopies,  eaves  and  signs  into  the 
Common  Area  and  the  Gardens  Parcel,  only  to  the  extent  permit- 
ted elsewhere  in  this  Sublease. 

(k)  Fire  and  Service  Corridors.  Installation  and  mainte- 
nance of  fire  and  service  corridors  leading  from  adjacent 
Improvements  to  public  streets,  to  the  extent  permitted  else- 
where in  this  Sublease. 

(l)  The  Gardens.  Placement,  replacement,  maintenance  and 
repair  of  the  Gardens. 
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(m)  ARE . Amusement,  recreation  and  entertainment  attrac- 
tions, both  active  and  passive. 

(n)  Cultural . Cultural  uses. 

( o)  Promotional  Events. 

Notwithstanding  the  foregoing,  no  activities  permitted 
under  the  foregoing  paragraphs  (m),  (n)  or  (o)  shall  be  under- 

taken on  the  Gardens  Parcel  without  the  written  consent  in  each 
instance  of  Landlord  and  then  upon  such  terms  and  conditions  as 
Landlord  may  require. 


SECTION  47.44.  Omitted  Intentionally. 

SECTION  47.45.  Omitted  Intentionally. 

SECTION  47.46.  Additional  Covenants.  Tenant  agrees: 

(1)  Not  to  discriminate  against  or  segregate  any  person 
or  group  of  persons  on  account  of  age,  race,  color,  religion, 
creed,  ancestry,  national  origin,  sex,  sexual  orientation  or 
marital  status  in  the  sale,  lease,  rental,  sublease,  transfer, 
use,  occupancy,  tenure  or  enjoyment  of  the  Premises  or  the 
Improvements,  nor  shall  Tenant  or  any  person  claiming  under  or 
through  it  establish  or  permit  any  such  practice  or  practices 
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of  discrimination  or  segregation  with  reference  to  the  selec- 
tion, location,  number,  use  or  occupancy  of  tenants,  lessees, 
sublessees  or  vendees  in  the  Premises  or  Improvements; 

(2)  All  advertising  (including  signs)  for  sale  and/or 
rental  of  the  whole  or  any  part  of  the  Premises  shall  include 
the  legend,  "An  Open  Occupancy  Building"  in  type  or  lettering 
of  easily  legible  size  and  design.  The  word  "Project"  or 
"Development"  may  be  substituted  for  the  word  "Building"  where 
circumstances  require  such  substitution; 

(3)  From  time  to  time  to  establish  such  reasonable  rules 
and  regulations  governing  the  use  and  operation  of  the  Premises 
by  lessees,  sublessees,  licensees  and  concessionaires  as  Tenant 
shall  deem  necessary  or  desirable  in  order  to  assure  the  level 
of  quality  and  character  of  operation  of  the  Improvements  and 
the  Premises  required  herein;  and  to  use  all  reasonable  efforts 
to  enforce  such  rules  and  regulations. 

SECTION  47.47.  Omitted  Intentionally. 

SECTION  47.48.  Noninterference  with  Permittee  Circula- 
tion. So  as  not  to  interfere  with  efficient  pedestrian  traffic 
flow  between  any  party’s  Improvements  and  all  other  areas  in 
the  CB-3  Real  Property,  there  shall  be  no  selling  activities 
conducted  outside  the  physical  limits  of  the  Improvements 
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constructed  on  the  Parcels,  other  than  outdoor  selling  in 
connection  with  Promotional  Events  and  which  shall  not  unrea- 
sonably interfere  with  the  flow  of  traffic  within  the  CB-3  Real 
Property . 

SECTION  47.49.  Fences . No  fence,  structure  or  other 
obstruction  of  any  kind  (except  as  may  be  specifically  permit- 
ted or  required  herein  or  except  for  decorative  features  and 
customer  conveniences)  shall  be  placed,  kept,  permitted  or 
maintained  upon  the  Common  Area  without  the  prior  written 
consent  of  Landlord  and  the  Gardens  Operator. 

SECTION  47.50.  Signs  and  Banners.  The  criteria  for  all 
signs  to  be  installed  within  the  CB-3  Real  Property  are  set 
forth  in  Exhibit  0 attached  hereto.  No  signs  shall  be  in- 
stalled in  the  CB-3  Real  Property  that  do  not  conform  to  the 
sign  criteria,  a copy  of  which  will  be  available  at  the  office 
of  the  Landlord.  In  addition  to  any  other  approvals  that  may 
be  required  by  the  sign  criteria,  no  sign  or  other  type  of 
identification  on  the  exterior  of  any  building  or  Improvement 
in  the  CB-3  Real  Property  shall  be  constructed  or  used  without 
the  prior  written  approval  of  Landlord.  In  no  event  shall  any 
banners,  balloons, , inf lated  figures  or  other  such  lighter- than- 
air  devices  be  permanently  tethered,  tied  to,  or  otherwise 
affixed  or  flown  from  or  in  any  portion  of  the  CB-3  Real  Prop- 
erty so  as  to  be  visible  on  the  exterior  of  any  building  or 
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Improvement  without  the  prior  written  approval  of  the  Landlord. 
Notwithstanding  the  foregoing,  signs  connected  to  Space  Subten- 
ant storefronts  shall  be  subject  only  to  the  provisions  of 
Section  10.01  hereof. 

SECTION  47.51.  Duration  of  Covenants.  All  of  the  provi- 
sions of  this  Article  shall  be  and  remain  in  effect  during  the 
Term  hereof;  provided,  however,  that  all  of  the  provisions  of 
this  Article  which  impose  any  obligations  on  Landlord  shall 
become  null  and  void,  of  no  force  and  effect  and  shall  cease  to 
impose  obligations  on  Landlord  on  the  expiration  of  the  Term  of 
this  Sublease  as  to  the  Retail  Parcels  located  on  the  CB-3  Real 
Property. 


SECTION  47.52.  Property  Damage  and  Liability  Insurance. 
After  the  earlier  of  (a)  completion  of  the  Initial  Improvements 
as  Certified  by  Landlord  or  (b)  the  issuance  of  any  certificate 
of  occupancy  for  any  part  of  the  Premises: 

(1)  Landlord  shall  cause  the  Gardens  Operator  to 
carry  (or  cause  to  be  carried)  policies  of  all  risk  prop- 
erty insurance  including  earthquake  and  flood  insurance, 
for  the  full  replacement  cost  of  all  Improvements  (subject 
to  lesser  coverage  as  may  be  permitted  by  Section  47.53 
hereof)  in  the  Gardens  Parcel; 
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(2)  Tenant  shall,  at  its  sole  cost  and  expense, 
carry  (or  cause  to  be  carried)  policies  of  all  risk  prop- 
erty insurance  (including  earthquake  and  flood)  for  the 
full  replacement  cost  of  the  Improvements  and  Common  Area 
(subject  to  lesser  coverage  as  may  be  permitted  by  Sec- 
tion 47.53  hereof)  on  the  Premises; 

(3)  Landlord  shall  cause  the  Gardens  Operator  to 
carry  (or  cause  to  be  carried)  during  the  Term  of  this 
Sublease,  comprehensive  public  liability  and  property 
damage  insurance  covering  all  of  the  Gardens  Parcel  and 
all  Improvements  situated  thereon; 

(4)  Tenant  shall,  at  its  sole  cost  and  expense, 
carry  (or  cause  to  be  carried),  comprehensive  public 
liability  and  property  damage  insurance  covering  the 
Premises  and  the  Improvements  thereon; 

(5)  Tenant  and  the  Landlord  or  the  Gardens  Operator 
shall,  at  Landlord's  sole  cost  and  expense,  keep  and 
maintain  or  cause  to  be  kept  and  maintained  during  any 
period  in  which  they  have  employees  as  defined  in  the 
California  Labor  Code  adequate  workers'  compensation 
insurance  including  employer's  liability  coverage  with 
limits  of  not  less  than  $1,000,000  each  accident  (except 
that  such  insurance  in  excess  of  $500,000  each  accident 
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may  be  covered  by  a so-called  "umbrella"  or  "excess  cover- 
age" policy)  covering  all  persons  employed  in  connection 
with  such  work  and  with  respect  to  whom  death  or  bodily 
injury  claims  could  be  asserted  against  any  other  party, 
or  the  Gardens  Operator  or  the  CB-3  Real  Property; 

(6)  Tenant  and  the  Landlord  or  the  Gardens  Operator 
shall  insure  against  damage  to  or  destruction  of  machinery 
and  equipment  located  on  the  Improvements  it  is  operating 
used  for  heating,  ventilating,  air-conditioning,  power 
generation  and  similar  purposes,  under  a form  of  insurance 
commonly  known  as  boiler  and  machinery  insurance  in  an 
amount  not  less  than  one  hundred  percent  (100%)  of  the 
actual  replacement  value  of  such  machinery  and  equipment; 

(7)  Tenant  shall,  at  its  sole  cost  and  expense, 
carry  and  maintain  comprehensive  automobile  public  liabil- 
ity insurance  covering  all  owned,  non-owned  or  hired  motor 
vehicles  to  be  used  in  connection  with  the  Improvements  on 
the  Premises,  affording  protection  for  personal  injury  or 
death  to  such  limits  as  Landlord  shall  reasonably  require 
(but  not  less  than  $1,000,000  each  occurrence  in  the  form 
of  Combined  Single  Limit  Bodily  Injury  and  Property  Damage 
except  that  such  insurance  in  excess  of  $500,000  each 
occurrence  may  be  covered  by  a so-called  "umbrella"  or 
"excess  coverage"  policy)  in  respect  of  bodily  injury  or 
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death  to  any  number  of  persons  in  any  one  accident  or 
occurrence,  and  for  property  damage;  and 

(8)  Tenant  shall,  at  its  sole  cost  and  expense, 
carry  and  maintain,  during  the  construction,  alteration, 
or  repair  of  the  Improvements  on  the  Premises,  builders' 
risk  insurance  for  the  amount  of  completed  value  on  an 
all-risk  form  and  including  earthquake  and  flood  insurance 
insuring  the  interests  of  Landlord,  Tenant  and  any  con- 
tractors and  subcontractors. 

SECTION  47.53.  Carriers;  Policies.  All  insurance  provid- 
ed for  pursuant  to  Section  47.52(1)  and  (2)  hereof: 

(a)  Shall  be  effected  under  a valid  and  enforceable 
policy  or  policies  issued  by  insurers  of  recognized  responsi- 
bility reasonably  satisfactory  to  the  parties. 

(b)  Shall  name  as  insureds  the  Tenant,  the  Gardens  Opera- 
tor, Landlord  and  City  as  their  interests  may  appear. 

(c)  Shall  be  in  an  amount  at  least  equal  to  one  hundred 
percent  (100%)  of  the  then-current  replacement  costs  for  the 
Improvements  being  insured  (including  the  cost  of  foundations, 
excavations  and  footings  and  without  any  deduction  being  made 
for  depreciation)  or  as  to  earthquake  insurance  only  such 
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maximum  amount  as  is  reasonably  available  from  recognized 
carriers  (with  a deductible  of  up  to  but  not  to  exceed  ten 
percent  (10%)  of  such  costs  with  respect  to  earthquake  insur- 
ance only,  except  that  a greater  deductible  will  be  permitted 
to  the  extent  that  such  coverage  is  not  reasonably  available 
from  recognized  insurance  carriers  and  with  a deductible  of  up 
to  but  not  to  exceed  One  Hundred  Thousand  Dollars  ($100,000) 
for  other  insurance  provided  in  Section  47.52(1)  and  ( 2 ) here- 
of), the  adequacy  of  such  insurance  coverage  to  be  evaluated  by 
Landlord  and  Tenant  not  less  frequently  than  every  five  (5) 
years  from  the  anniversary  date  of  the  completion  of  construc- 
tion. All  such  policies  shall  insure  against  all  risks,  in- 
cluding but  not  limited  to  the  perils  of  fire,  lightning, 
vandalism,  malicious  mischief,  flood,  theft  and  mysterious 
disappearance.  If  the  Operator  and  Tenant  cannot  agree  with 
Landlord  upon  the  then-current  replacement  costs  for  the  Im- 
provements being  insured,  then  the  then-current  replacement 
cost  shall  be  subject  to  determination  or  approval  by  the 
insurance  company  carrying  the  greatest  amount  of  such 
insurance . 

(d)  So  far  as  such  policy  or  policies  provide  for  payment 
of  losses,  they  shall  provide  or  be  to  the  legal  effect  that 
such  losses  payable  to  Landlord,  City,  a Mortgagee  or  deposi- 
tary shall  be  payable  notwithstanding  any  act  or  negligence  of 
the  Gardens  Operator  or  of  Tenant. 
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(e)  Each  policy  issued  under  Section  47.52(1)  and  (2) 
hereof  shall  provide  that  no  cancellation,  modification  or 
termination  thereof  for  any  reason  other  than  on  account  of 
non-payment  of  premiums  shall  be  effective  until  at  least 
thirty  (30)  days  after  mailing  or  otherwise  sending  written 
notice  thereof  to  all  parties,  and  in  the  case  of  nonpayment  of 
premiums,  ten  (10)  days  after  mailing  or  otherwise  sending 
written  notice  thereof  to  all  parties. 

SECTION  47,54.  Liability  Policies.  All  insurance  provid- 
ed for  pursuant  to  Section  47.52(3)  and  (4)  hereof: 

(a)  Shall  be  carried  under  a valid  and  enforceable  policy 
or  policies  issued  by  insurers  of  recognized  responsibility 
reasonably  satisfactory  to  Landlord. 

(b)  Shall  insure  against  claims  for  personal  injury  or 
death  or  property  damages  occurring  upon,  in  or  about  the 
portions  of  the  Premises  or  any  Improvements  thereon  or  upon, 
in  or  about  the  adjoining  land,  streets  and  passageways  there- 
of, such  insurance  to  afford  protection  in  an  amount  not  less 
than  Ten  Million  Dollars  ($10,000,000)  combined  single  limits 
covering  bodily  injury  and  property  damage  including  contrac- 
tual liability,  personal  injury,  advertising  liability,  broad- 
form  property  damage,  products  and  completed  operations 
coverage  which  minimum  required  amount  shall  be  Indexed  every 
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five  (5)  years  on  the  anniversary  date  of  the  completion  of 
Initial  Improvements,  except  that  such  insurance  in  excess  of 
$1,000,000  may  be  covered  by  a so-called  "umbrella"  or  "excess 
coverage"  policy. 

(c)  Shall  name  as  insureds  Tenant,  the  Gardens  Operator, 
Landlord  and  City  as  their  respective  interests  may  appear. 

(d)  So  far  as  such  policy  or  policies  provide  for  payment 
of  losses,  they  shall  provide  or  be  to  the  legal  effect  that 
such  losses  payable  to  Landlord,  City,  a Mortgagee  or  trustee 
shall  be  payable  notwithstanding  any  act  or  negligence  of  the 
Gardens  Operator  or  Tenant.  Such  policies  shall  provide  that 
they  constitute  primary  insurance  to  any  other  insurance  avail- 
able to  any  additional  insured,  with  respect  to  claims  insured 
by  such  policies,  and  that  insurance  applies  separately  to  each 
insured  against  whom  claim  is  made  or  suit  is  brought. 

(e)  Each  policy  issued  under  Section  47.52(3)  and  (4) 
hereof  shall  provide  that  no  cancellation,  modification  or 
termination  thereof  for  any  reason  other  than  on  account  of 
nonpayment  of  premiums  shall  be  effective  until  at  least  thirty 
(30)  days  after  mailing  or  otherwise  sending  written  notice 
thereof  to  Landlord  and  the  Gardens  Operator,  and  in  the  case 
of  nonpayment  of  premiums,  ten  (10)  days  after  mailing  or 
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otherwise  sending  written  notice  thereof  to  Landlord  and  the 
Gardens  Operator. 

SECTION  47.55.  Use  of  Policy  Proceeds.  All-risk  coverage 
insurance  proceeds  and  earthquake  and  flood  proceeds  and  boiler 
and  machinery  insurance  proceeds  paid  to  Landlord  or  Tenant  by 
reason  of  damage  to  or  destruction  of  any  Improvements  shall  be 
used  by  the  Landlord  or  Tenant  for  the  repair  or  rebuilding  of 
these  Improvements  as  provided  in  Section  47.27  hereof. 

All-risk  and  earthquake  insurance  required  of  the  Gardens 
Operator  or  the  Tenant  shall  contain  a clause  providing  that 
any  loss  in  excess  of  Five  Hundred  Thousand  Dollars  ($500,000) 
(as  Indexed)  covered  by  the  insurance  required  to  be  carried 
hereunder  shall  be  payable  to  a trustee  (which  shall  be  a bank 
or  trust  company,  designated  by  Landlord  within  fifteen  (15) 
days  of  written  request  by  Tenant,  having  an  office  in  San 
Francisco  and  which  has  capital  and  surplus  of  at  least  Two 
Hundred  Million  Dollars  ($200,000,000)  (as  Indexed))  or  to  the 
Mortgagee  that  is  the  holder  of  any  Mortgage  which  is  a lien 
against  the  Improvements  which  have  been  damaged  or  destroyed, 
at  the  option  of  such  Mortgagee;  provided,  however,  such  pay- 
ment shall  be  made  to  a bank  or  trust  company,  in  trust,  if 
there  is  no  Mortgagee;  it  being  understood,  however,  that  all 
amounts  collected  on  any  such  policies  shall  be  made  available 
to  Tenant  or  the  Gardens  Operator,  as  applicable,  and  shall  be 
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paid  out  by  the  said  trustee  or  Mortgagee  from  time  to  time  as 
the  work  of  rebuilding,  reconstruction  and  repair  shall  pro- 
gress, in  amounts  designated  by  certification,  by  architects 
licensed  to  do  business  in  the  State  of  California,  showing  the 
application  of  said  amounts  as  payment  for  such  repairs,  re- 
building and  reconstruction;  provided,  however,  that  it  first 
be  made  to  appear  to  the  satisfaction  of  the  trustee  or  Mort- 
gagee that  the  amount  necessary  to  provide  for  reconstruction 
or  repair  of  any  buildings  and  other  Improvements  destroyed  or 
damaged,  as  aforesaid,  according  to  the  plans  adopted  therefor, 
which  may  be  in  excess  of  the  amount  received  upon  such  poli- 
cies, has  been  provided  by  the  insured  for  such  purposes  and 
its  application  for  such  purposes  is  assured.  If  the  damage  is 
so  slight  that  the  insurance  award  is  for  less  than  Five  Hun- 
dred Thousand  Dollars  ($500,000)  (as  Indexed),  then  the  insur- 
ance award  shall  be  paid  directly  over  to  Tenant  or  the  Gardens 
Operator,  as  applicable,  without  the  necessity  of  payment  to 
the  trustee  as  otherwise  provided  for  herein;  but  this  shall 
not  be  construed  as  relieving  the  insured  from  the  necessity  of 
repairing  such  damage  promptly  in  accordance  with  the  terms  of 
this  Sublease.  Tenant  shall  pay  all  reasonable  fees  of  the 
trustee  for  its  services.  Any  excess  of  monies  received  from 
insurance  remaining  with  the  trustee  or  Mortgagee  after  the 
reconstruction  or  repair  of  the  Improvements  shall  be  paid  to 
Tenant  or  Landlord,  as  applicable. 
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SECTION  47.56.  Indemnification  by  Landlord  and  the  Gar- 
dens Operator.  Landlord  or,  where  applicable,  the  Gardens 
Operator  ("Indemnitor")  shall  indemnify,  defend  and  hold  harm- 
less Tenant  and  its  officers,  directors,  employees,  agents  and 
partners  or,  where  applicable,  the  Gardens  Operator  ("Indem- 
nitee") against  all  claims,  costs,  expenses  (including  reason- 
able attorneys*  fees)  and  liabilities  (in  this  Article 
collectively  called  "Claims")  (except  to  the  extent  the  same  is 
the  obligation  of  another  party  or  the  Gardens  Operator)  aris- 
ing from: 


(i)  the  death  of  or  any  accident,  occurrence,  inju- 
ry, loss  or  damage  whatsoever  caused  to  any  natural  person 
or  to  the  property  of  any  persons  as  shall  occur  in  or  on 
the  Gardens  Parcel  during  the  Term  hereof  (except  to  the 
extent  such  Claims  arise  from  the  negligence  or  fault  of 
the  Indemnitee);  or 

(ii)  the  death  of  or  any  accident,  occurrence, 
injury,  loss  or  damage  whatsoever  caused  to  any  natural 
person  or  to  the  property  of  any  persons  resulting  from  or 
out  of  any  act  or  omission  (except  to  the  extent  covered 
in  (i)  above)  whatsoever  of  negligence  or  fault  on  the 
part  of  the  Indemnitor,  its  agents,  servants  or  employees, 
relating  to  the  CB-3  Real  Property  unless  caused  in  whole 
or  in  part  by  the  Indemnitee. 
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The  Indemnitee  shall  give  the  Indemnitor  notice  of  any 
suit  or  proceeding  entitling  the  Indemnitee  to  indemnification 
pursuant  to  subparagraphs  (i)  and  (ii)  above,  and  the  Indem- 
nitor shall  have  the  right  to  defend  the  Indemnitee  in  said 
suit  or  proceeding. 

Neither  Landlord  nor  the  Gardens  Operator  shall  be  liable 
under  this  Section  47.56  except  to  the  extent  of  insurance 
proceeds  actually  received. 

SECTION  47.57.  "Blanket  Policies. ” Tenant,  the  Landlord 
and  the  Gardens  Operator  may  satisfy  their  obligations  under 
Section  47.52(3),  (4)  and  47.53  hereof,  in  whole  or  in  part,  by 
means  of  a so-called  blanket  policy  which  is  in  conformity  with 
Section  47.53  hereof. 

SECTION  47.58.  Certificate  of  Insurance.  Each  party  and 
the  Gardens  Operator  shall,  on  the  request  of  another  party  or 
the  City,  or  if  applicable,  of  the  Gardens  Operator,  promptly 
furnish  the  requesting  Gardens  Operator  or  City  or  party  a 
certificate  evidencing  the  former  party's  or  Gardens  Operator's 
compliance  with  the  insurance  coverage  requirements  of  this 
Article.  No  party  nor  the  Gardens  Operator  shall  be  required 
during  any  such  one  hundred  eighty  (180) -day  period  to  honor 
more  than  one  such  request  from  any  one  other  party,  the  City 
or  the  Gardens  Operator. 
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SECTION  47.59.  Release  and  Waiver  of  Subrogation  - Par- 


ties . Each  party  and  the  Gardens  Operator  hereby  waives  all 
rights  of  recovery  and  causes  of  action,  and  releases  each  of 
the  other  parties,  the  City  and,  if  applicable,  the  Gardens 
Operator  from  any  liability,  from  all  losses  and  damages  occa- 
sioned to  the  property  of  each  located  within  or  upon  or  con- 
stituting a part  of  the  CB-3  Real  Property,  which  losses  and 
damages  are  of  the  type  covered  under  the  policies  required  by 
Section  47.52  to  the  extent  that  said  loss  is  reimbursed  by  an 
insurer.  The  policies  required  by  this  Section  shall  provide 
for  waivers  of  any  right  of  subrogation  that  the  insurer  of 
such  party  may  acquire  against  each  other  party  hereto  with 
respect  to  any  such  losses. 

SECTION  47.60.  Release  and  Waivers  of  Subrogation  - Par- 
ties . Each  person  who  becomes  an  Occupant  of  any  Improvements 
on  the  Premises  shall  be  deemed  to  have  waived  and  released  all 
of  its  rights  to  recover  from  each  party  and,  if  applicable, 
the  Gardens  Operator,  for  such  losses  and  damages  that  the 
Occupant  sustains  by  reason  of  a risk  covered  under  the  types 
of  policies  required  by  Section  47.52  to  the  extent  of  any 
reimbursement  by  an  insurer. 

Landlord,  Tenant  and  the  Gardens  Operator  hereby  release 
all  of  its  rights  to  recover  from  each  such  Occupant  (who  makes 
the  above-described  waiver  and  release)  all  losses  and  damages 
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that  the  Gardens  Operator  or  such  party  sustains  by  reason  of 
risks  covered  under  the  types  of  policies  required  by  Section 
47.52  to  the  extent  of  any  reimbursement  by  an  insurer. 

SECTION  47.61.  Omitted  Intentionally. 

SECTION  47.62.  Restoration  Upon  Condemnation  of  the  Gar- 
dens Parcel.  If  any  part  of  the  Gardens  Parcel  is  taken  by 
Condemnation,  Landlord  shall  cause  the  Gardens  Operator,  as  to 
any  Improvements  thereon,  to  promptly  rebuild,  replace  and 
repair  such  Improvements  as  nearly  as  possible  to  the  condition 
thereof  as  existed  immediately  prior  to  such  taking;  provided, 
however,  that  the  Gardens  Operator  need  not  expend  any  funds  in 
excess  of  the  Condemnation  award  actually  received. 

The  entire  award  for  damages  for  taking  of  the  Gardens 
Parcel  shall  be  paid  and  made  available  to  the  Gardens  Operator 
as  the  person  required  to  rebuild,  replace  and  restore  such 
Improvements.  The  location  of  such  restored  Improvements  shall 
be  in  accordance  with  plans  prepared  by  the  Gardens  Operator 
and  approved  by  Landlord  and  the  Gardens  Operator  shall,  prior 
to  commencement  of  such  rebuilding,  restoration  or  repair, 
comply  with  the  requirements  set  forth  in  Section  47.14  hereof. 

SECTION  47.63.  Waiver  of  Award.  In  the  event  a Parcel  or 
any  part  thereof  is  taken  by  Condemnation,  the  Gardens  Operator 
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and  Tenant  waive,  in  favor  of  Landlord,  or  if  applicable,  of 
the  Gardens  Operator,  any  value  of  the  Condemnation  award 
attributable  to  any  negative  covenants  or  easements  which 
Tenant  or  the  Gardens  Operator  holds  in  such  Parcel  and  no  part 
of  such  award  shall  be  payable  to  the  holder  of  the  dominant 
tenement  by  virtue  of  such  easement. 

SECTION  47.64.  Other  Provisions  Relating  to  Easements.  No 
termination  under  Article  13  or  Section  47.27  of  any  party's 
obligations  to  restore,  operate,  and  maintain  as  provided  in 
this  Sublease  shall  affect  the  existence  of  the  easements 
granted  under  the  Easement  Agreement,  except  to  the  extent  such 
easements  burden  the  land  taken  by  Condemnation. 

SECTION  47.65.  Mortgagee  Participation.  Nothing  herein 
contained  shall  be  deemed  to  prohibit  any  Mortgagee  from  par- 
ticipating in  any  eminent  domain  proceedings  on  behalf  of  any 
party,  or  in  conjunction  with  any  party. 

SECTION  47.66,  Payment  of  Taxes  or  Impositions.  Subject 
to  the  provisions  of  Section  47.67  hereof,  the  Gardens  Opera- 
tor, with  respect  to  the  Gardens  Parcel,  shall  pay  (or  cause  to 
be  paid)  before  delinquency  all  Impositions,  if  any,  levied  on 
the  Gardens  Parcel  and  the  Improvements  and  personalty  situated 
thereon;  provided,  however,  that  if,  by  law,  any  Imposition 
may,  at  the  option  of  the  person  on  whom  it  is  imposed,  be  paid 
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in  installments,  the  Gardens  Operator  may  exercise  such  option, 
and  shall  pay  all  such  installments  (and  interest,  if  any) 
becoming  due  as  the  same  respectively  become  due  and  before  any 
further  interest  or  any  penalty,  fine  or  cost  may  be  added 
thereto.  The  Gardens  Operator  shall  upon  the  request  of  Tenant 
or  Landlord  exhibit  to  Tenant  or  Landlord  for  examination 
receipts  for  all  Impositions  required  to  be  paid  by  the  Gardens 
Operator  pursuant  to  this  Section.  Except  as  provided  in 
Section  47.68,  Tenant  shall  not  be  required  to  pay  any  share  of 
any  Imposition  on  the  Gardens  Parcel  which  the  Landlord  is  not 
required  by  law  to  pay. 

SECTION  47.67.  Contesting  Impositions.  Landlord  may  or 
may  cause  the  Gardens  Operator  to,  at  its  own  cost  and  after 
notice  to  Tenant  and  Landlord  of  its  intention  to  contest 
Impositions,  by  appropriate  proceedings  conducted  in  good  faith 
and  with  due  diligence,  contest  the  validity,  applicability 
and/or  the  amount  of  any  Impositions.  Landlord  in  so  contesting 
any  Imposition  shall  hold  all  other  parties  and  the  CB-3  Real 
Property  harmless  from  and  against  any  loss,  cost  or  damage 
they  shall  suffer  by  reason  of  such  contest.  Nothing  in  this 
Article  requires  Landlord  to  pay  any  Impositions  as  long  as  it 
contests  the  validity,  applicability  or  the  amount  thereof  in 
good  faith  and  so  long  as  it  does  not  allow  the  affected  Parcel 
to  be  forfeited  to  the  imposer  of  such  Impositions  as  a result 
of  its  nonpayment.  The  Landlord  shall  within  a reasonable 
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period  of  time  give  notice  to  all  other  parties  of  the  com- 
mencement of  any  such  contest  and  of  the  final  determination  of 
such  contest. 

SECTION  47.68.  Possessory  Interest  Tax.  Tenant  under- 
stands that  under  certain  conditions  the  grant  of  easements  to 
Tenant  on  the  Gardens  Parcel  may  give  rise  to  the  imposition  of 
a possessory  interest  tax  on  said  Parcel  and  in  such  event 
Tenant  agrees  to  pay  when  due  any  such  possessory  interest  tax. 

SECTION  47.69.  Omitted  Intentionally. 

SECTION  47.70.  Time  and  Form  of  Approvals.  Wherever  in 
this  Article  approval  of  a party  or  the  Gardens  Operator  is 
required,  and  unless  a different  time  limit  is  provided  herein, 
such  approval  or  disapproval  shall  be  given  in  writing  within 
thirty  (30)  days  following  the  giving  of  the  item  to  be  so 
approved  or  disapproved,  or  the  same  shall  be  conclusively 
deemed  to  have  been  approved  by  such  party  or  the  Gardens 
Operator.  Any  disapproval  which  requires  objective  reasonable- 
ness shall  specify  with  particularity  the  reasons  therefor. 

Wherever  in  this  Article  a lesser  period  of  time  for 
approval  or  disapproval  is  provided  for  than  the  thirty 
(30)-day  period  specified  in  this  Section,  such  lesser  time 
limit  shall  not  be  applicable  unless  the  notice  to  the  person 
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whose  consent,  approval  or  disapproval  is  required  contains  a 
specific  statement  of  the  period  of  time  within  which  such 
person  shall  act.  Failure  to  specify  such  time  shall  not 
invalidate  the  notice  but  simply  shall  require  the  action  of 
such  person  to  be  taken  within  thirty  (30)  days. 

SECTION  47.71.  Notice  to  Mortgagees.  The  Mortgagee  under 
any  Mortgage  affecting  the  Parcel  of  Tenant  shall  be  entitled 
to  receive  notice  of  any  default  by  Tenant  provided  that  such 
Mortgagee  shall  have  delivered  a copy  of  a notice  in  the  form 
hereinafter  contained  to  Landlord  and  to  the  Gardens  Operator. 
The  form  of  such  notice  shall  be  as  follows: 

"The  undersigned,  whose  address  is  

, does  hereby 

certify  that  it  is  the  Mortgagee,  as  defined  in  Article 
43,  of  Tenant’s  interest  in  the  Sublease  demising  the 
parcels,  a legal  description  of  which  is  attached  hereto 
as  Exhibit  A and  made  a part  hereof  by  this  reference.  In 
the  event  that  any  notice  shall  be  given  of  the  default  of 
Tenant  under  the  Sublease,  a copy  thereof  shall  be  deliv- 
ered to  the  undersigned.  In  the  event  Tenant  is  in  de- 
fault, as  specified  in  such  notice,  then  the  undersigned 
shall  have  all  rights  of  Tenant  to  cure  such  default. 
Failure  to  deliver  a copy  of  such  notice  to  the  under- 
signed shall  in  no  way  affect  the  validity  of  the  notice 
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of  default  as  it  respects  Tenant  but  shall  make  the  same 
invalid  as  it  respects  the  interest  of  the  undersigned  and 
its  Mortgagee  upon  said  Parcel (s)." 

Any  such  notice  to  a Mortgagee  shall  be  given  in  the  same 
manner  as  provided  in  Section  36.01  hereof.  Giving  of  any 
notice  of  default  or  the  failure  to  deliver  a copy  to  any 
Mortgagee  shall  in  no  event  create  any  default.  In  the  event 
that  any  notice  shall  be  given  of  the  default  of  Tenant  and 
Tenant  has  failed  to  cure  or  commence  to  cure  such  default 
provided  in  this  Sublease,  then  and  in  that  event  the  Mortgagee 
under  the  Mortgage  affecting  the  Tenant's  interest  in  a Parcel 
or  Parcels  shall  be  entitled  to  receive  an  additional  notice, 
given  in  the  manner  provided  in  Section  36.01  hereof,  that 
Tenant  has  failed  to  cure  such  default  and  such  Mortgagee  shall 
have  thirty  (30)  days  after  the  receipt  of  said  additional 
notice  (but  shall  not  be  required)  to  cure  any  such  default, 
or,  if  such  default  cannot  be  cured  within  thirty  (30)  days,  to 
diligently  commence  curing  within  such  time  and  diligently  cure 
within  a reasonable  time  thereafter. 

SECTION  47.72.  Omitted  Intentionally. 

SECTION  47.73.  Limitations  on  Landlord's  Obligations 

for  Operation  and  Maintenance;  Tenant's  Self-Help  Rights  and 
Right  to  Terminate.  Notwithstanding  anything  to  the  contrary 
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set  forth  in  this  Sublease  and  subject  to  the  remaining  provi- 
sions of  this  Section  47.73,  Landlord's  liability  for  operation 
or  maintenance  of  the  Gardens  Parcel  shall  be  limited  to  its 
obligations  to  appoint  a Qualified  Operator  and  to  use  the 
funds  in  the  Separate  Account  as  provided  in  Section  2.15  of 
the  ARE/Retail/Parking  Lease  in  order  to  maintain  the  Gardens 
Parcel  in  accordance  with  the  standards  set  forth  in  Section 
47.33  hereof. 

Notwithstanding  anything  to  the  contrary  set  forth  in  this 
Sublease,  Landlord  shall  have  no  obligation  to  restore  the 
Gardens  Parcel  beyond  its  share  of  any  insurance  proceeds 
actually  received  by  it  or  the  Gardens  Operator. 

In  the  event  Tenant  believes  there  has  been  a material 
impairment  in  the  security,  operations  or  maintenance  of  the 
Gardens  Parcel  from  the  standards  therefor  required  by  this 
Sublease,  Tenant  may  so  notify  Landlord  in  writing.  If  Landlord 
does  not  dispute  such  notice  by  commencing  an  arbitration 
within  thirty  (30)  days  after  receipt  of  such  notice,  such 
material  impairment  shall  be  deemed  to  have  occurred.  If 
Landlord  commences  such  arbitration  the  arbitrators  shall 
determine  whether  or  not  such  material  impairment  has  occurred. 
If  such  material  impairment  is  deemed  to  or  is  found  by  the 
arbitrators  to  have  occurred.  Landlord  shall  have  one  year  from 
the  later  of  (x)  receipt  of  Tenant's  notice  or  (y)  the  award  of 
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the  arbitrators  to  cure  such  material  impairment.  If  Landlord 
fails  to  cure  such  material  impairment  within  such  one  year 
period  and  such  material  impairment  is  the  result  of  either  the 
legal  inability  of  the  Developer  to  pay  money  into  the  Separate 
Account  or  the  legal  inability  of  Landlord  to  spend  money  in 
the  Separate  Account  for  the  purposes  intended  by  Section  2.15 
of  the  ARE/Retai 1/Parking  Lease,  Landlord  shall  be  deemed  to  be 
in  default  hereunder.  If  Landlord  fails  to  cure  such  material 
impairment  within  such  one  year  period,  and  such  material 
impairment  is  the  result  of  lack  of  funds  in  the  Separate 
Account  as  opposed  to  legal  inability  for  the  purposes  intended 
by  Section  2.15  of  the  ARE/Retai 1/Parking  Lease,  Landlord  shall 
not  be  deemed  to  be  in  default  hereunder,  but  Tenant  shall  have 
the  right  to  terminate  this  Sublease  by  30  days  written  notice 
to  Landlord.  In  the  event  of  such  termination,  neither  party 
shall  have  any  further  obligations  hereunder  except  for  matters 
which  have  accrued  at  the  date  of  termination. 

In  the  event  any  person  commences  an  action  against  Tenant 
seeking  to  prevent  Tenant  from  paying  money  into  the  Separate 
Account,  Tenant  shall  promptly  so  notify  Landlord  and  furnish 
to  Landlord  a copy  of  any  and  all  pleadings  in  said  action.  In 
such  event.  Landlord  shall  be  entitled  either  to  participate  in 
such  defense  with  the  Tenant  or  to  assume  such  defense.  In  the 
event  the  Landlord  seeks  to  participate  in  or  assume  the  de- 
fense of  such  action,  it  shall  give  notice  of  its  intention  to 
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do  so  to  Tenant  within  ten  (10)  business  days  after  receipt  of 
the  Tenant's  notice  of  the  action.  If  the  Landlord  assumes 
defense  of  the  action,  it  shall  be  conducted  by  counsel  chosen 
by  Landlord  and  approved  by  Tenant,  which  approval  shall  not  be 
unreasonably  withheld.  In  such  event,  all  costs  of  defense 
including  fees  of  such  counsel  shall  be  paid  by  Landlord.  If 
both  parties  participate  in  the  defense,  each  party  shall  bear 
the  fees  and  expenses  of  counsel  retained  by  it.  If  the  Land- 
lord assumes  the  defense  of  such  action,  the  Agency  shall  have 
the  right  to  settle  such  action  without  the  consent  or  approval 
of  Tenant,  provided  that  such  settlement  requires  nothing  but 
the  payment  of  money  and  such  money  is  paid  by  the  Landlord. 

If  the  Gardens  Parcel  or  any  portion  thereof  is  not  main- 
tained, operated  or  secured  in  accordance  with  the  standards 
provided  herein,  then  Tenant,  upon  fifteen  (15)  days  written 
notice  in  all  cases  other  than  the  failure  to  remove  litter,  in 
which  case  such  notice  shall  be  three  (3)  business  days,  may, 
if  such  condition  is  not  corrected  prior  to  the  end  of  such 
notice  period,  but  shall  not  be  obligated  to,  enter  the  Gardens 
Parcel  and  correct  such  condition.  If  Landlord  disputes  the 
propriety  of  such  action  by  Tenant,  Tenant  may  institute  an 
arbitration  pursuant  to  Section  31.02  hereof  to  seek  reim- 
bursement of  all  amounts  expended  by  Tenant  pursuant  to  this 
Section.  Tenant  may  recover  the  amount  of  any  award  in  such 
arbitration  from  the  Separate  Account  in  the  order  of  priority 
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of  use  of  the  Separate  Account  set  forth  in  Section  2.15  of  the 
ARE/Retail/Parking  Lease.  In  addition,  if  the  Gardens  Parcel 
is  not  so  maintained,  operated  or  secured  by  reason  of  the 
legal  inability  of  Tenant  to  pay  funds  into  the  Separate  Ac- 
count or  of  Landlord  to  expend  funds  in  the  Separate  Account 
for  such  purposes.  Tenant  may  offset  from  rent  the  amounts  so 
expended  by  Tenant  and  Landlord  may  seek  to  arbitrate  the 
propriety  of  and  the  amount  of  such  offset,  and  if  Landlord 
prevails  in  such  arbitration.  Tenant  shall  pay  Landlord  the 
amount  of  any  award  in  such  arbitration  within  thirty  (30)  days 
of  the  award  therein. 

SECTION  47.74.  Certain  Design  and  Construction  Defects; 
Improper  Operations  and  Maintenance.  Landlord  shall  have  no 
liability  or  obligation  for  any  claim  arising  in  whole  or  in 
part,  directly  or  indirectly,  from  any  design  defect  or  faulty 
construction  in  the  event  such  design  or  construction  was 
performed  on  behalf  of  Landlord  by  or  for  Tenant,  its  archi- 
tect, engineers  and/or  contractors  pursuant  to  the  terms  of  the 
Disposition  Agreement,  or  except  as  set  forth  in  Section  47.73 
hereof  for  any  improper  operations  or  maintenance  of  the  Gar- 
dens Parcel. 

SECTION  47.75.  Omitted  Intentionally. 
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SECTION  47.76.  Alteration  of  Open  Spaces.  Subject  to  the 
provisions  of  Section  47.14  hereof  Landlord,  in  Landlord's  sole 
discretion,  shall  have  the  right  to  make  any  alteration,  modi- 
fication, addition  or  substitution  (but  not  including  the 
construction  of  buildings)  to  the  Gardens  Parcel,  provided  such 
alterations,  modifications,  additions  or  substitutions  are 
consistent  with  the  general  aesthetic  appearance  and  design  of 
the  Premises. 

SECTION  47.77.  Omitted  Intentionally. 

SECTION  47.78.  Omitted  Intentionally. 

SECTION  47.79.  Closure  of  Gardens.  Landlord  shall  have 
the  right  to  close  off  any  or  all  portions  of  the  Gardens  at 
any  time  if  funds  are  not  available  in  the  Separate  Account  for 
security,  operations  and  maintenance  of  such  portion  of  the 
Gardens,  and  if  such  closure  is  accomplished  with  barricades 
which  are  aesthetically  compatible  with  the  rest  of  the 
Pro j ect . 

SECTION  47.80.  Certain  Gardens  Activities.  It  is  contem- 
plated that  Landlord  and  Tenant  will  have  approved  an  "Activa- 
tion Program"  (as  defined  in  the  Disposition  Agreement)  at  the 
time  of  execution  of  this  Sublease  governing  activities  to  be 
conducted  in  the  Gardens  from  the  Opening  Date  to  the  date  two 
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(2)  years  from  such  date.  All  specific  activities  to  be  con- 
ducted pursuant  to  such  Activation  Program  shall  be  approved  by 
Landlord.  If  no  Activation  Program  has  been  agreed  upon  at  the 
time  of  the  execution  of  this  Sublease,  the  provisions  of  this 
Section  shall  be  of  no  further  force  and  effect. 

SECTION  47.81.  Omitted  Intentionally. 

SECTION  47.82.  Applicable  Provisions  of  Agency  Lease. 
This  Sublease  is  subject  to  the  provisions  of  the  Agency  Lease. 
Without  limiting  the  foregoing,  the  following  provisions  of  the 
Agency  Lease  are  directly  made  applicable  to  this  Sublease  (and 
for  such  purpose  are  incorporated  by  reference  herein  and  made 
a part  hereof).  All  references  therein  to  "Developer",  "Devel- 
oper's Rooftop  Surface",  "Developer's  Improvements"  and  similar 
such  references  shall  mean  Tenant,  the  Premises,  and  Tenant's 
Improvements  hereunder.  All  references  therein  to  "Agency", 
"Agency's  Rooftop  Surface",  "Agency's  Improvements"  and  similar 
such  references  shall  mean  Landlord,  the  Gardens  Parcel  and  the 
Gardens  hereunder.  All  references  therein  to  the  "Leased 
Rooftop  Surface"  include  the  "Developer's  Rooftop  Surface" 
thereunder  and,  for  purposes  of  this  Section  47.82,  shall  be 
deemed  to  include  and  refer  to  the  Premises  hereunder.  Tenant 
shall  perform  and  be  bound  by,  and  the  Premises  shall  be  held 
and  used  subject  to,  the  obligations  of  Landlord  (as  "Agency" 
under  the  Agency  Lease)  and  the  requirements,  conditions. 
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standards  and  limitations  applicable  to  the  Leased  Rooftop 
Surface  as  the  same  include  and  relate  to  the  Developer's 
Rooftop  Surface  thereunder.  Landlord  and  Tenant  covenant 
hereunder  that  they  shall  perform  their  respective  obligations 
under  the  following  provisions  of  the  Agency  Lease  and  be  bound 
thereby  (headings  following  the  section  references  below  are 
informational  only) : 

(a)  Paragraph  5.6,  Use  Restrictions  on  Leased  Rooftop 
Surface ; 

(b)  Paragraph  5.8,  Use  of  City's  Rooftop  Surface; 

(c)  Paragraph  5.9,  Effect  on  Insurance; 

(d)  Paragraph  9,  inclusive  of  Paragraphs  9.1  through 
9.20,  Construction  of  Improvements; 

(e)  Paragraph  10,  inclusive  of  Paragraphs  10.1  through 
10.6,  Alteration  or  Changes;  Subsequent  Construction; 

(f)  Paragraph  16.4,  Subordination;  Attornment; 

(g)  Paragraph  16.7,  Non-Disturbance; 

(h)  Paragraph  17.8,  Release  and  Waiver  of  Subrogation; 
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(i)  Paragraph  18.5,  Scope  of  City's  Liability; 


(j)  Paragraph  19,  inclusive  of  Paragraphs  19.1  through 

19.4,  Damage  or  Destruction  of  Improvements; 

(k)  Paragraph  20,  inclusive  of  Paragraphs  20.1  through 

20.5,  Condemnation; 

(l)  Paragraph  24,  inclusive  of  Paragraphs  24.1  through 

24.3,  Rights  to  Perform;  Rights  to  Enforce; 

(m)  Paragraph  29.1,  Entry  by  City; 

(n)  Paragraph  30,  inclusive  of  Paragraphs  30.1  through 

30.2,  Arbitration/Appraisal;  and 

(o)  Paragraph  38.9,  Name  of  Noscone  Center. 

Provided,  that  in  the  event  of  any  conflict  or  inconsis- 
tency between  the  above  referenced  provisions  of  the  Agency 
Lease  and  this  Sublease,  the  above  referenced  provisions  of  the 
Agency  Lease  shall  govern  and  control;  and 

Provided,  further,  that  where  the  above  referenced  provi- 
sions of  the  Agency  Lease  refer  to  or  incorporate  other  sec- 
tions of  the  Agency  Lease  or  other  documents,  such  references 
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shall  be  deemed  applicable  to  or  incorporated  into  such  provi- 
sions for  purposes  of  this  Section  47.82. 

ARTICLE  48 

DEFINITION  OF  CERTAIN  TERMS 

SECTION  48.01.  Definitions . All  defined  terms  in  the 
Disposition  Agreement  referred  to  below  are  incorporated  herein 
by  this  reference  as  if  set  forth  in  full  herein.  The  meanings 
of  the  following  terms  when  used  in  this  Sublease  shall  be 
determined  as  follows: 

Accounting  Period  means  any  period  beginning  on  January  1 
and  ending  on  the  next  following  December  31,  except  that  the 
first  Accounting  Period  shall  commence  on  the  Commencement  Date 
and  shall  end  on  and  include  the  next  following  December  31. 

Additional  Rent  shall  mean  all  sums  (other  than  Net  Rent) 
that  may  be  or  become  payable  by  Tenant  under  any  Section  of 
this  Sublease. 

Affiliate  means  any  partnership  or  corporation  directly 
controlling,  controlled  by  or  under  common  control  with  the 
partnership  or  corporation  in  question. 
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Agency  Lease  as  defined  in  Recital  F hereof. 


Annualized  Net  Cash  Flow  as  determined  in  accordance  with 
Section  2.08  hereof. 

ARE  as  defined  in  Recital  G hereof. 

ARE  Parcels  as  defined  in  Recital  I hereof. 

ARE/Retail/Parkinq  Lease  as  defined  in  Recital  G hereof. 

ARE  Severance  Lease  as  defined  in  Recital  G hereof. 

ARE  Space  means  space  used  for  ARE  uses. 

Average  Rent  as  defined  in  Section  13.04(c)  hereof. 

Bona  Fide  Institutional  Lender  shall  mean  a bank,  an 
insurance  company,  a pension  fund  or  a charitable  organization 
engaged  in  making  loans. 

Bridges  shall  mean  the  bridge  or  bridges,  if  built,  over 
Howard  Street  indicated  on  Exhibit  A attached  hereto. 

CB-2  ARE  Parcels  means  the  ARE  Parcels  demised  under  the 
ARE/Retai 1/Parking  Lease. 
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CB-3  Project  Lease  as  defined  in  Recital  B hereof. 


CB-3  Property  as  defined  in  Recital  B hereof. 

CB-3  Real  Property  means  the  property  designated  as  such 
on  the  CB-3  Site  Plan. 

CB-3  Site  Plan  as  defined  in  Recital  E hereof. 

Capital  Improvements  as  defined  in  Section  2.01.1  hereof. 

Certified  by  Landlord,  with  reference  to  the  completion  of 
the  Improvements,  shall  mean  certification  as  evidenced  by  a 
Certificate  of  Completion  and  Right  to  Occupy  issued  by  Land- 
lord as  provided  in  the  Disposition  Agreement. 

City  means  the  City  and  County  of  San  Francisco. 

City  Parcel  as  defined  in  Recital  K and  described  on 
Exhibit  D attached  hereto. 

Commencement  Date  as  defined  in  Section  1.02  hereof. 
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[Note:  This  definition  of  Common  Area  is  to  be  revised  to 
conform  with  the  ARE/Retail/Parking  Lease  or  the  Easement 
Agreement,  as  applicable.] 

Common  Area  means  all  areas  within  the  boundaries  of  the 
Premises,  including  the  Shared  Truck  Facilities  that  are  or  are 
to  be  made  available  for  the  nonexclusive  general  use,  conve- 
nience and  benefit  of  both  the  Landlord  and  Tenant  and  their 
Occupants.  Limited  Common  Area  is  not  Common  Area. 

Among  other  things.  Common  Area  includes  the  landscaped 
and  planted  areas;  all  promenades,  sidewalks,  stairways,  ramps, 
walkways,  elevators  and  escalators  located  in  any  portion  of 
the  Premises  to  be  made  available  for  the  nonexclusive  general 
use,  convenience  and  benefit  of  all  or  more  than  one  of  Occu- 
pants and  their  respective  permittees  for  the  purposes  of 
providing  pedestrian  access  to  and  ingress  and  egress  to  and 
from  all  portions  of  the  Premises,  and  any  and  all  other  por- 
tions of  the  Common  Area;  all  Common  Utility  Facilities;  all 
driveways,  curbs  and  lighting  standards,  traffic  and  direc- 
tional signs  located  within  the  Common  Area;  rest  rooms  not 
located  within  the  premises  of  any  Occupant;  Common  Area  admin- 
istration and  maintenance  offices  and  Common  Area  equipment 
storage  areas;  and  emergency  exit  corridors  or  stairs  except 
those  exclusively  appropriate  for  the  use  of  Tenant. 
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Common  Area  does  not  include  truck  facilities  serving  any 
individual  Parcel. 

Common  Area  Maintenance  Costs  means  all  monies  paid  out 
during  an  Accounting  Period  for  all  reasonable  and  necessary 
costs  and  expenses  actually  incurred  or  reasonably  allocated 
and  related  to  the  operation,  security,  maintenance  and  repair 
of  the  Common  Area,  including,  but  not  limited  to: 

(i)  wages  and  salaries  excluding,  however,  wages  or 
salaries  paid  to  management  or  supervisory  personnel, 
except  field  supervisors  such  as  foremen; 

(ii)  the  total  cost  and  expenses  for  insurance 
required  hereunder  covering  the  Common  Area; 

(iii)  all  Impositions  paid  by  the  Tenant  covering 
the  Common  Area; 

(iv)  all  charges  in  connection  with  the  use  of 
Common  Utility  Facilities  used  in  connection  with  the 
Common  Area,  including  electricity  used  for  lighting  and 
all  costs  of  maintaining  lighting  fixtures  in  the  Common 
Area; 


(v)  all  rental  charges  for  equipment  and  costs  of 
small  tools  and  supplies; 
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(vi)  all  acquisition  and  replacement  costs  of  main- 
tenance equipment; 

(vii)  policing,  security  protection,  traffic  direc- 
tion, control  and  regulation  of  the  Common  Area; 

(viii)  all  costs  of  cleaning  and  removal  of  rubbish, 
dirt  and  debris  from  the  Common  Area; 

(ix)  the  cost  of  landscape  maintenance  and  supplies 
for  the  Common  Area; 

(x)  all  costs  of  the  annual  audit  of  Common  Area 
Maintenance  Costs  by  an  independent  certified  public 
accountant;  and 

(xi)  replacement.  Restoration  and  Reconstruction  as 
shall  be  required  under  the  terms  and  provisions  hereun- 
der, and  to  preserve  the  usefulness  of  the  Common  Area  in 
accordance  with  the  provisions  hereof. 

In  lieu  of  any  other  charge  for  indirect  costs  (including, 
but  not  limited  to,  the  cost  of  the  operation  of  any  office, 
accounting  services  and  other  services  not  directly  involved 
with  maintenance  and  operation).  Common  Area  Maintenance  Costs 
shall  include  a fee  to  the  Tenant  for  the  Tenant's  supervision 
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of  the  Common  Area  equal  to  fifteen  percent  (15%)  of  the  total 
of  the  aforementioned  costs  and  expense  of  work  performed  by 
the  Tenant,  or  under  its  direct  supervision,  for  each  Account- 
ing Period;  provided  that  if  all  or  any  part  of  the  activities 
or  work  involved  in  the  operation,  maintenance  and  repair  of 
the  Common  Area  or  its  equipment  is  provided  or  performed  on 
behalf  of  the  Tenant  by  any  other  person  not  affiliated  with 
the  Tenant  and  not  by  the  Tenant,  the  amount  paid  by  the  Tenant 
to  such  other  person  for  such  activities  or  work  may  be  includ- 
ed in  the  Common  Area  Maintenance  Costs  (notwithstanding  that 
any  such  amount  may  include  reasonable  overhead  and/or  profit 
for  such  other  person,  or  which  shall  be  as  a result  of  compet- 
itive bid  under  the  supervision  or  control  of  the  Tenant),  but 
only  to  the  extent  that  such  amounts  so  paid  to  such  person 
shall  be  for  items  of  cost  and  expense  which  would  be  included 
pursuant  to  this  Section  with  respect  to  such  activities  or 
work  if  performed  by  the  Tenant  with  its  own  employees;  and 
provided  further,  that  if  all  of  the  activities  or  work  in- 
volved in  the  operation,  maintenance  and  repair  of  the  Common 
Area  or  its  equipment  is  provided  or  performed  on  behalf  of  the 
Tenant  by  any  other  person.  Common  Area  Maintenance  Costs  shall 
not  include  any  allowance  to  the  Tenant  for  its  supervision  of 
the  Common  Area.  Any  capital  expenditures  which  may  be  in- 
curred by  the  Tenant  shall  be  excluded  from  computation  of  the 
supervision  percentage  to  be  paid  to  the  Tenant,  but  deprecia- 
tion on  any  such  capital  expenditure  shall  be  included. 
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Except  as  otherwise  provided  herein.  Common  Area  Mainte- 
nance Costs  shall  be  determined  in  accordance  with  generally 
accepted  accounting  principles. 

Common  Utility  Facilities  means  all  storm  drainage  facili- 
ties, sanitary  sewer  systems,  natural  gas  systems,  domestic 
water  systems,  fire  protection  water  systems,  electrical  sys- 
tems, telephone  systems,  cable  television  systems  and  all  other 
utility  systems  and  facilities  to  be  located  or  situated  on  the 
CB-3  Real  Property,  but  shall  not  include  any  of  the  foregoing 
exclusively  appropriated  for  the  use  of  Landlord  or  Tenant. 

Condemnation  means  the  taking  of  all  or  any  part  of  any 
property  or  the  possession  thereof  under  the  power  of  eminent 
domain  or  voluntary  sale  of  all  or  any  part  of  any  property  to 
any  person  having  the  power  of  eminent  domain,  provided  that 
the  CB-3  Real  Property  or  such  part  thereof  is  then  under  the 
threat  of  condemnation. 

Condemnation  Date  means  the  earlier  of:  (a)  the  date  when 
possession  of  the  condemned  Parcel  is  taken  by  the  condemning 
authority;  or  (b)  the  date  when  title  to  the  condemned  Parcel 
(or  any  part  thereof)  vests  in  the  condemning  authority. 

Construction  Documents  as  defined  in  the  Disposition 
Agreement . 
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Convention  Center  Facilities  as  defined  in  Recital  C 


hereof . 

Costs  of  Capital  Improvements  as  defined  in  Section  2.01.2 
hereof . 

PDA  as  defined  in  Recital  G hereof. 

Declaration  of  Restrictions  means  that  certain  Declaration 
of  Restrictions  dated  December  9,  1966^  recorded  in  the  Offi- 

cial Records  of  the  City  and  County  of  San  Francisco, 
California,  on  December  13,  1966,  in  Book  BIOS  at  page  210. 

Development  Costs  as  defined  in  Section  2.01.3  hereof. 

Disposition  Agreement  as  defined  in  Recital  G hereof. 

Easement  Agreement  as  defined  in  Recital  L hereof. 

Equity  as  defined  in  Section  2.01.4  hereof. 

Events  of  Default  as  defined  in  Section  21.01  hereof. 

Fiscal  Year  shall  mean  (i)  the  period  from  the  commence- 
ment date  hereof  to  and  including  December  31  of  the  first  full 
fiscal  year  following  the  commencement  date;  (ii)  each 
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successive  twelve  (12) -month  period  thereafter  during  the  term 
hereof;  and  (iii)  the  portion  of  the  fiscal  year  before  the 
date  on  which  this  Sublease  terminates. 

Force  Majeure  means  events  which  shall  result  in  delays  in 
a party's  performance  of  its  obligations  hereunder  due  primari- 
ly to  causes  beyond  such  party's  control,  including,  but  not 
restricted  to,  acts  of  God  or  of  the  public  enemy;  acts  of  the 
government  (other  than  acts  of  government  relating  to  the 
issuance  of  building  permits),  acts  of  the  other  party,  fires, 
floods,  strikes,  freight  embargoes,  delays  of  subcontractors 
and  unusually  severe  weather  and,  in  the  case  of  Tenant,  any 
delay  resulting  from  a defect  in  Landlord's  title  to  the  Prem- 
ises. Force  Majeure  does  not  include  failure  to  obtain  financ- 
ing or  otherwise  a party's  failure  to  have  adequate  funds. 

Gardens  and  Gardens  Parcel  each  mean  that  portion  of  the 
CB-3  Real  Property  described  on  Exhibit  C attached  hereto 
designated  as  such  on  the  CB-3  Site  Plan  attached  hereto  as 
Exhibit  A and  includes  the  Bridges. 

Gardens  Budget  as  defined  in  Section  2.14(a) (vi)  hereof. 

Gardens  Maintenance  Costs  means  the  same  items  contained 
in  the  definition  of  Common  Area  Maintenance  Costs  except  the 
words  "Gardens  Parcel"  shall  be  substituted  for  the  words 
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"Common  Area"  appearing  in  such  definition,  the  words  "Gardens 
Operator"  shall  be  substituted  for  the  word  "Tenant"  appearing 
in  such  definition  and  the  words  "Gardens  Maintenance  Costs" 
shall  be  substituted  for  the  words  "Common  Area  Maintenance 
Cost"  appearing  in  such  definition,  except  that  the  following 
shall  be  excluded: 

(a)  All  acquisition  and  replacement  costs  of  maintenance 
equipment;  and 

(b)  All  costs  of  Restoration  and  capital  replacements. 

The  exclusions  from  the  term  Gardens  Maintenance  Costs 
does  not,  however,  affect  the  obligations  of  Landlord  to  per- 
form Gardens  maintenance,  security,  operation  and  repair  in 
accordance  with  the  standards  and  subject  to  all  of  the  provi- 
sions set  forth  in  this  Sublease. 

Gardens  Maintenance  Costs  do  not  include  the  reserve  for 
capital  replacement  referred  to  in  Section  47.38  hereof. 

Gardens  Operator  as  defined  in  Section  47.40  hereof. 

GMOS  as  defined  in  Section  2.14(a) (i)  hereof,  excluding, 
however,  for  purposes  of  Tenant's  and  Landlord's  payment  obli- 
gations under  Section  47.38  hereof,  amounts  received  by 
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Landlord  from  the  City  as  its  share  of  CMOS  under  the  Agency 
Lease . 


CMOS  Reserve  as  defined  in  Section  2.14(a) (ii)  hereof, 
excluding,  however,  for  purposes  of  Tenant's  and  Landlord's 
payment  obligations  under  Section  47.38  hereof,  amounts  re- 
ceived by  Landlord  from  the  City  as  its  share  of  CMOS  under  the 
Agency  Lease. 

Gross  Revenues  as  defined  in  Section  2.01.5  hereof. 

Impositions  as  defined  in  Section  4.01  hereof. 

Improvements  means  all  buildings,  structures  and  anything 
else  erected,  built,  placed,  installed  or  constructed  upon  or 
within  a Parcel  and  whether  existing  at  the  date  hereof  or 
hereafter  constructed. 

Index  means  the  Consumer  Price  Index  for  Urban  Wage  Earn- 
ers and  Clerical  Workers  (base  year  1967=100)  for  San 
Francisco-Oakland,  published  by  the  United  States  Department  of 
Labor,  Bureau  of  Labor  Statistics. 

Indexed  shall  mean,  whenever  any  amount  is  referred  to  in 
this  Sublease  as  being  "Indexed,"  that  such  amount  or  amounts 
shall  be  adjusted  every  five  years  on  the  anniversary  date  of 
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this  Sublease  or  where  applicable  the  completion  of  the  Initial 
Improvements  using  as  an  index  for  such  adjustment  the  Index. 
If  this  Index  is  discontinued  or  revised  during  the  term  of 
this  Sublease  such  other  government  index  or  computation  with 
which  it  is  replaced  shall  be  used  in  order  to  obtain  substan- 
tially the  same  result  as  would  be  obtained  if  the  said  index 
or  computation  had  not  been  discontinued  or  revised. 

Initial  Improvements  means  all  buildings,  structures,  and 
improvements  permitted  to  be  built  on  the  relevant  Parcel (s)  or 
portion(s)  thereof  under  the  Disposition  Agreement. 

Interest  Rate  as  defined  in  Section  2.09  hereof. 

Landlord  shall  mean  Lessor,  these  terms  being  mutually 
interchangeable,  but  these  terms  are  restricted  to  mean  only 
the  owner  or  sublessor  for  the  time  being  of  the  Premises. 

Laws  and  Ordinances  or  Laws  or  Ordinances  shall  mean  all 
present  and  future  applicable  laws,  ordinances,  rules,  regula- 
tions, permits,  authorizations,  orders  and  requirements,  in- 
cluding, without  limitation,  all  consents  or  approvals  required 
to  be  obtained  from,  and  all  rules  and  regulations  of,  and  all 
building  and  zoning  laws  of,  all  federal,  state,  county  and 
municipal  governments,  the  departments,  bureaus,  agencies  or 
commissions  thereof,  authorities,  board  or  officers,  any 
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national  or  local  board  of  fire  underwriters,  or  any  other  body 
or  bodies  exercising  similar  functions,  having  or  acquiring 
jurisdiction  of,  or  which  may  affect  or  be  applicable  to  the 
Premises  or  any  part  thereof,  including,  without  limitation, 
any  vault  space,  sidewalks,  curbs  or  alleyways,  use  thereof  and 
the  buildings  and  Improvements  thereon,  and  similarly  the 
phrase  "Law  and  Ordinance"  shall  be  construed  to  mean  the  same 
as  the  above  in  the  singular  as  well  as  the  plural. 

Limited  Common  Area  shall  mean  areas  for  the  joint  use  of 
more  than  one  Space  Subtenant  and  their  invitees  and  permittees 
but  not  for  the  use  of  Landlord  and/or  Space  Subtenants 
generally . 

Manager  as  defined  in  Section  18.08  hereof. 

Minimum  Rent  as  referred  to  in  Section  2.03  hereof. 

Mortgage  shall  mean  a mortgage  or  deed  of  trust  fulfilling 
the  requirements  of  Article  43  hereof. 

Mortgagee  shall  mean  the  holder  of  a Mortgage. 

Mortgage  Payments  as  defined  in  Section  2.01.6  hereof. 
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Net  Awards  and  Payments  as  defined  in  Section  13.04 


hereof . 

Net  Cash  Flow  as  defined  in  Section  2.01.7  hereof. 

Net  Leaseable  ARE  Space  as  defined  in  Section  2.01.8 
hereof. 

Net  Leaseable  Retail  Space  as  defined  in  Section  2.01.9 
hereof . 

Net  Rent  as  defined  in  Section  2.02  hereof. 

Occupant  or  Occupants  means  Landlord  and  Tenant  and  any 
other  person,  firm  or  entity  entitled  by  lease  or  sublease  to 
use  and  occupy  any  area  within  the  Premises  or  the  CB-3  Real 
Property,  or  one  or  more  of  them,  as  the  context  may  require. 

On-Site  Management  Costs  as  defined  in  Section  2.01.11 
hereof . 

Opening  Date  as  defined  in  Section  3.01  hereof. 

Operating  Expenses  as  defined  in  Section  2.01.10  hereof. 

Other  Party  as  defined  in  Section  21.01(d)  hereof. 
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Parcel  shall  mean  any  parcel  demised  hereunder  and  the 


Gardens  Parcel. 

Partial  Condemnation  as  defined  in  Section  13.03  hereof. 

Percentage  Rent  as  referred  to  in  Section  2.04  hereof. 

Permissible  Building  Area  means  the  portion  of  a Parcel  on 
which  the  Initial  Improvements  are  constructed  in  accordance 
with  and  as  specified  in  the  Final  Construction  Documents 
approved  by  Landlord  pursuant  to  the  Disposition  Agreement. 

Permitted  Exceptions  as  defined  in  Section  1.01  hereof. 

Permittees  means  all  Occupants  and  their  respective  offi- 
cers, directors,  employees,  agents,  partners,  contractors, 
customers,  visitors,  invitees,  licensees  and  concessionaires. 

Personal  Property  as  defined  in  Section  41.01  hereof. 

Preferred  Return  as  defined  in  Section  2.01.13  hereof. 

Premises  as  defined  in  Recital  I hereof. 
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Promotional  Events  means  promotional,  marketing,  cultural 


and  recreational  events,  including  but  not  limited  to  the 
following: 

(a)  concerts  and  musical  performance; 

(b)  theater  performances; 

(c)  public  ceremonies; 

(d)  exhibitions  of  arts,  crafts,  and  merchandise  for 
sale; 

(e)  trade  shows,  fairs  and  flea  markets; 

(f)  demonstrations  of  products  and  services;  and 

(g)  sales  of  merchandise  or  food  items  from  push-carts  or 
temporary  facilities. 

Qualified  Gardens  Operator  as  defined  in  Section  47.40 
hereof . 

Qualified  Manager  means  a transferee  or  proposed  transfer- 
ee possessing  the  experience,  qualifications,  and  reputation, 
financial  resources  and  adequate  personnel  necessary  for  the 
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proper  performance  of  Manager’s  obligations  under  this  Sublease 
in  a manner  consistent  with  the  quality,  character,  reputation 
and  economic  viability  of  that  portion  of  the  Net  Leaseable 
Retail  Space  and  Net  Leaseable  ARE  Space,  to  be  demised  to  or 
operated  by  such  Manager. 

Qualified  Project  Operator  means  a transferee  or  proposed 
transferee  possessing  the  experience,  qualifications,  good 
reputation,  financial  resources  and  adequate  personnel  neces- 
sary for  the  proper  performance  of  Tenant's  obligations  under 
this  Sublease  in  a manner  consistent  with  the  quality,  charac- 
ter, reputation  and  economic  viability  of  the  Premises. 

Qualified  Space  Subtenants  means  a Space  Subtenant  pos- 
sessing the  experience,  qualifications,  good  reputation,  finan- 
cial resources  and  adequate  personnel  necessary  for  the  proper 
performance  of  Space  Subtenant's  obligations  under  its  Space 
Sublease  consistent  with  the  quality,  character,  reputation  and 
economic  viability  of  the  Premises. 

Redevelopment  Plan  as  defined  in  the  Disposition 
Agreement . 

Rent  as  defined  in  Section  2.11  hereof. 

Restoration  as  defined  in  Section  13.03  hereof. 


234 


fici-!,- ‘f-i,-,  ,f»r>^:^gAQ  «•««««,  ,*  t^^ 

*i^'-r.-.«9,l  j»N  lo  <M,niO!i  S*r(i  Ic  b„,  , 

»«  M to*.*«ii«i  *d  <>.-1  .«3Bq2  MA  J-*M"  hi»  •o*.^  f ' 

rtoi/it  y<^  t*^'iTt«qo"  :| 

7<^  ^ a/i*7:r  7ojy&7»<3q 

boov  v«*6.-Tsatl*i#up  ,»3c9i^sqj»  gjlj,; 

-ma.'ita  9?6i^i»  b/(B  e*5a(jcw*i  Xj*tS.n*n*l  .aoid«3oqBi,  . 

«-b.w  .ncL-j*«.iriip  « loj  >1 

.•■.a*.-j«la  .KPitjsPF  ■«!!>■■  djivi  i'fiBJai-aflpo-  :i't.o<flrt  « at  wmaldiit  Ktitt '..  J 

■ ajfj  ^IXidAtv  i>an  ' 'j 

oAWI  da«a*»<tuB  g-a^e-  A<-an«®q  ®mj8. W J,  -J 

-™-aS  froop,  I 

*«^«J  »A*  yi*eap^;ai  IsXixTM*^'  aaBopata  bnm  ■,  'fl 

•»*<l«  *ji  iaMXi  o^Waelido  -B'insrt»a4t*a  «a«qB  lo  •atf»ar»ol-»4,  'j 
t»A*  aoJU«*iiq»r»  .»^>.7xrtp  irfa  ',t5i*,  t„asa4Moa.  ,,aa iduS  M 

w so?  -5  ^ V . '3!^lmckno  '''’a 

*.iax.pq4*o  tuM  .u  i»«sAi,.  ..  aiiS_fl!*jei*sjsai  ■|  3 

" ^ ’’iiVIH 

♦t«#  ; : J 


Retail  Severance  Lease  as  defined  in  Recital  G hereof. 


Retail  Parcels  as  defined  in  Recital  I hereof. 

Schedule  of  Performance  as  defined  in  the  Disposition 
Agreement . 

Scope  of  Development  as  defined  in  the  Disposition 
Agreement . 

Separate  Account  as  referred  to  in  Section  2.14(e)  hereof. 

Separate  Utility  Facilities  means  sewers  (including, 
without  limitation,  storm  drainage  and  sanitary  sewer  systems), 
domestic  water  systems,  natural  gas  systems,  electrical  sys- 
tems, safety  systems,  fire  protection  water  systems,  telephone 
systems,  cable  television  systems  and  all  other  utility  systems 
and  facilities  connecting  Common  Utility  Facilities  to  the 
Improvements . 

Severance  Lease  as  defined  in  the  Disposition  Agreement. 

Shared  Truck  Facilities  means  those  truck  facilities  which 
are  located  on  more  than  one  Parcel  or  which  are  located  on  one 
Parcel  but  the  use  of  which  is  shared  by  more  than  one  Parcel. 


235 


> X«rior®j5  eti 


tfM4_»oi>g^9v»g  :q 


.*  ^o6>i4l^.  'J,  ni  ‘ -wA  sl90'iafi 


»»tfkAl^iQ  mi3  t%i  b&tiiX'zAi:>  ja  r..^,; 


^/iaffUQt  ia'3 

;''  'V^' c,#j 

fti  ' 9.»,  ■■  ' %0'i 

" •f  ■»■ 

(•>#«.  2 05  ait  ala^a<y^'  ^ 


anas®  vJtX  _ 

iar»#a«  fA\^dtA  ^tA9iJA9imi^  juotUl^ 

*«t»  9«a:»a^fii  Xafiiir«<| 

Mioi^iala#  ,#isa^a^v  aotlo«f#ai^  #tn  :,AamSAXA  ■ ,eiitai? 

ia<4>  Xia  fcoa  awa^afa  ao4i|iv»4(W’  aiclais^^aojacfatw 
Am  ntnm'^7  PaXAi>4^'^-  ^ vt^,.' 

«a7naffiBVG7«|KiX 

«*t»iEo<;*id  stw  ol  b«n{3t*t>  ■«  <wn«j  aj.iwvba  ^ 

■ <■ 

4*0^  WWt*iS»'J  '»50fld  »U«*I1«».  _Jgt  :j..'.t3»a 

•n.r«f  e*i«ta(  «.  rtoltfw  »»•  .«■  b»^l 

. Ibou-t  an*  t-*«*i*i  ai  lUtlnif-.^a  ,i«  «u  isosa-i 


:,-,  4' 


Shell  as  defined  in  the  Disposition  Agreement. 


Significant  Change  means  the  following  changes  in  the 
ownership  of  Tenant  or  its  respective  parents  or  partners: 

(i)  Tenant  admits  any  new  general  partners  (other 
than  a general  partner  permitted  by  Section  16.01(h) 
hereof  or  a general  partner  which  is  an  Affiliate  of  (x) 
an  existing  general  partner  or  (y)  a general  partner 
permitted  hereunder)  or  dissolves; 

(ii)  with  respect  to  general  partners  of  Tenant 
which  are  partnerships,  whether  general  or  limited,  such 
partnerships  sell,  transfer  or  convey  all  or  any  substan- 
tial part  of  the  assets  of  such  partnerships  to  any  person 
or  entity  other  than  an  Affiliate  or  an  existing  general 
partner; 

(iii)  with  respect  to  general  partners  of  Tenant  who 
are  individuals,  such  individuals  sell,  transfer  or  convey 
all  or  any  part  of  its,  his  or  her  partnership  interest  to 
any  person  or  entity  except  in  the  case  of  death  or  to  a 
corporation  under  the  direct  or  indirect  control  of  such 
person  who  is  not  then  a general  partner  of  Tenant. 
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(iv)  with  respect  to  general  partners  of  Tenant 
which  are  partnerships,  general  partners  in  such 
partnership  sell,  transfer  or  convey  all  or  any  part  of 
their  general  partnership  interest  in  such  partnership  to 
any  person  or  entity  other  than  an  Affiliate  or  an  exist- 
ing general  partner; 

(v)  with  respect  to  partners  of  Tenant  which  are 
corporations,  except  for  publicly  traded  corporations, 
Olympia  & York  California  Equities  Corp.  and  the  corpora- 
tion referred  to  in  clause  (vi)  immediately  below,  a sale 
or  other  transfer  of  fifty-one  percent  (51%)  or  more  of 
the  shares  in  such  corporation  to  (y)  shareholders  who 
were  not  shareholders  of  such  corporation  on  the  date 
hereof,  or  (z)  any  person  or  entity  not  a shareholder  on 
the  date  hereof  who  as  a result  acquires  fifty-one  percent 
(51%)  or  more  of  the  shares  of  such  corporation; 

(vi)  An  event  resulting  in  0 & Y Equity  Corp.  ceas- 
ing to  own  at  least  fifty  percent  (50%)  of  all  voting 
stock  of  Olympia  & York  California  Equities  Corp.  ("Equi- 
ties"), unless  the  partnership  interest  of  Equities  in 
Tenant  is  simultaneously  transferred  to  a corporation,  the 
stock  of  which  is  either  owned  100%  by  Olympia  & York 
Development  Ltd.  ("Development")  or  a corporation,  the 
stock  of  which  is  100%  owned  by  Development; 
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(vii)  if  after  a transfer  pursuant  to  (vi)  above, 
the  partnership  interest  formerly  held  by  Equities  in  the 
Tenant  is  no  longer  owned  by  a corporation  the  stock  of 
which  is  either  owned  100%  by  Development  or  a corporation 
the  stock  of  which  is  100%  owned  by  Development;  and 

(viii)  admission  of  any  limited  partners  who  are  not 
also  permitted  general  partners  in  Tenant,  who  individual- 
ly or  collectively  under  the  provisions  of  the  partnership 
agreement  of  the  Tenant  may  (w)  exercise  management  or 
control  of  the  business  of  the  Tenant,  (x)  designate, 
replace  or  substitute  a general  partner  of  the  Tenant 
except  with  the  concurrence  of  a majority  of  the  general 
partnership  interests  of  Tenant,  (y)  require  a nonjudicial 
dissolution  of  the  Tenant,  or  a merger  or  consolidation  of 
the  Tenant  with  any  other  partnership,  or  (z)  authorize  or 
prohibit  the  distribution  of  any  funds  or  the  sale,  lease 
or  encumbering  of  any  assets  of  the  Tenant;  provided, 
further,  that  the  partnership  agreement  of  the  Tenant  must 
contain  provisions  setting  forth  the  substance  of  this 
subdivision  (viii),  which  provisions  may  not  be  amended  or 
deleted  except  with  Landlord's  consent  as  to  the  Premises 
prior  to  completion  of  the  Initial  Improvements  on  the 
Premises  as  Certified  by  Landlord. 
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Space  Sublease  means  any  lease,  sublease,  license  or  other 
agreement  by  which  any  Manager  (or  Tenant  if  there  is  no 
Manager)  leases,  subleases,  demises  or  otherwise  grants  to  any 
person,  firm  or  corporation  the  right  to  occupy  portions  of  the 
Premises  to  the  exclusion  of  others. 

Space  Subtenant  means  any  person,  firm  or  corporation 
leasing,  occupying  or  having  the  right  to  occupy  Net  Leaseable 
Retail  or  ARE  Space  under  and  by  virtue  of  a Space  Sublease. 

Sublease  shall  mean  this  Sublease  and  the  subleasehood 
estate  created  hereby. 

Subsequent  Construction  means  all  repairs.  Reconstruction, 
replacement,  addition,  expansion.  Restoration,  alteration  or 
modification  of  any  Improvement,  other  than  the  original  con- 
struction thereof  undertaken  pursuant  to  the  Disposition 
Agreement . 

Subtenant  Spaces  means  Space  subleased  to  Space 
Subtenants . 

T-Bill  Rate  as  defined  in  Section  12.02  hereof. 

Tenant  shall  mean  any  party  in  possession  of  the  Premises, 
either  physically  or  in  legal  effect,  pursuant  to  the  terms  of 
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this  Sublease,  either  as  a signatory  hereto  or  as  an  assignee 
hereof,  and  shall  be  deemed  to  include  the  plural. 

Tenant  Improvements  means: 

(a)  All  interior  partitions  and  curtain  walls; 

(b)  All  air  conditioning  system  work  within  the  Premises; 

(c)  All  ceilings; 

(d)  All  floor  coverings; 

(e)  All  drywall  or  plaster  including  demising  partitions; 

(f)  Internal  communication  systems,  alarm  systems,  and 
fire  protection  systems; 

(g)  Store  fronts,  store  fixtures  and  furnishings; 

(h)  All  finished  plumbing  from  plumbing  outlets  stubbed 
in  as  part  of  the  Shell; 

(i)  Elevators,  dumbwaiters,  chutes,  conveyors,  shafts  and 
all  elements  relating  thereto; 
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(j)  Show  window  display  platforms; 


(k)  All  interior  finish  and  show  windows; 

(l)  All  signs; 

(m)  All  tenant  required  electrical  work  from  the  central 
distribution  panel; 

(n)  Electric  water  heater;  and 

(o)  All  required  telephone  conduit  and  wire  from  the 
distribution  panel  to  the  Premises. 

Term  as  defined  in  Section  1.02  hereof. 

Total  Condemnation  as  defined  in  Section  13.02  hereof. 

Truck  Facilities  means  the  following: 

(a)  truck  docks,  open  and  enclosed,  tunnels  and  ramps  and 
approaches  thereto;  and 

(b)  areas  constructed  for  truck  loading,  unloading, 
parking  or  turn-arounds. 
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Those  portions  of  Truck  Facilities  that  are  not  intended 
for  exclusive  use  by  any  party  shall  constitute  a part  of  the 
Common  Area. 

Variable  ARE  Percentage  as  defined  in  Section  2.01.15 
hereof . 

Variable  Retail  Percentage  as  defined  in  Section  2.01.14 
hereof . 

Work  as  defined  in  Section  47.22  hereof. 

YBG  Site  Plan  as  defined  in  Recital  B hereof. 
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ARTICLE  49 


GUARANTY 

SECTION  49.01,  Guaranty.  Simultaneously  herewith  0 & Y 
Equity  Corp.  has  guaranteed  the  performance  of  Tenant  hereunder 
to  the  extent  provided  in  such  guaranty. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this 
Sublease  as  of  the  day  and  year  first  above  written. 

LANDLORD: 

THE  REDEVELOPMENT  AGENCY  OF 
THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO 

By  

ATTEST: 


TENANT:  YBG  ASSOCIATES, 

a California  limited 
partnership 

By  OLYMPIA  & YORK  CALIFORNIA 
EQUITIES  CORP., 

Its  General  Partner 


ATTEST:  By 

Its 
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By  MARRIOTT  CORPORATION, 
Its  General  Partner 

Its  


4777.82 
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Description 

CB-3  Site  Plan 

Description  of  Retail  and  ARE  Parcels  Constituting 
the  Premises 

Description  of  the  Gardens  Parcel 
Description  of  City  Parcel 
Omitted  Intentionally 
Omitted  Intentionally 
Permitted  Exceptions  to  Title 
Omitted  Intentionally 

Storefront  Criteria  (to  be  inserted  at  the  time  of 
execution  of  this  Sublease) 

Omitted  Intentionally 

Omitted  Intentionally 

Mitigation  Measures 

List  of  Liens  (to  be  inserted  at  the  time  of 
execution  of  this  Sublease) 

Affirmative  Action  Requirements 

Sign  Criteria  (See  Exhibit  O to  Attachment  No.  7B 
to  DDA) 

Omitted  Intentionally 

Leasing  Plan  (See  Exhibit  Q to  Attachment  7B 
to  DDA) 
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EXHIBIT  A TO  ATTACHMENT  NO.  7C 


(SUBLEASE  BETWEEN  AGENCY  AND  DEVELOPER) 


CB-3  SITE  PLAN 

(See  sheets  21  and  22  of  Attachment 
No.  4 to  the  DDA) 
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EXHIBIT  B TO  ATTACHMENT  NO.  7C 
(SUBLEASE  BETWEEN  AGENCY  AND  DEVELOPER) 

DEVELOPER'S  ROOFTOP  SURFACE 


CB3  A.R.E.  PARCELS 
PHASE  2 
PAGE  1 of  4 
SEPTEMBER  17,  1984 
(FINAL) 

LEGAL  DESCRIPTION 


ALL  OF  THE  REAL  PROPERTY  SITUATE  IN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
STATE  OF  CALIFORNIA,  DESCRIBED  AS  FOLLOWS: 

NOTE  1:  ALL  ELEVATIONS  HEREINAFTER  MENTIONED  REFER  TO  CITY  AND  COUNTY  OF 

SAN  FRANCISCO  DATUM. 


CB3  A.R.E.  PARCEL  1 (SAN  FRANCISCO  PAVILION) 


LEVELS  A & B 

ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 
BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE  LIMITS  OF  SAID 
VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF 
FOLSOM  STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTH- 
EASTERLY ALONG  SAID  LINE  OF  FOLSOM  STREET  67.987  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  213  FEET  TO  THE  TRUE  POINT  OF  BEGINNING;  THENCE 
NORTHEASTERLY  PARALLEL  WITH  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  118 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  74  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHEASTERLY  28  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  176 
FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  18  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  20  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  128 
FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  270  FEET  TO  THE  TRUE  POINT 
OF  BEGINNING. 


EXCEPTING  THEREFROM  THAT  PORTION  OF  CBS  A.R.E. PARCEL  4 MORE  PARTICULARLY 
DESCRIBED  AS  FOLLOWS: 

PORTION  OF  CBS  A.R.E.  PARCEL  4 


LEVEL  B 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF 
FOLSOM  STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE 
NORTHEASTERLY  ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ALONG  THE  NORTHEASTERLY 
PROLONGATION  OF  SAID  LINE  OF  FOLSOM  STREET  177.987  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  213  FEET  TO  THE  TRUE  POINT  OF  BEGINNING;  THENCE 
NORTHWESTERLY  PERPENDICULAR  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 
82  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  28  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  8 FEET; 
THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  38  FEET; THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  28  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  74  FEET; 

THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  8 FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 
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CB3  A.R.E.  PARCEL  2 (CINEMA) 


LEVEL  A 


ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  A 
HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL 
PLANES  WHICH  EXTEND  BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE 
LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS 
FOLLOWS: 

BEGINNING  ON  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AT  A POINT  DISTANT 
THEREON  67.987  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  THENCE  NORTHEASTERLY  ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ALONG 
THE  NORTHEASTERLY  PROLONGATION  OF  SAID  LINE  AT  FOLSOM  STREET,  A TOTAL 
DISTANCE  OF  265  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  105  FEET; 

THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  155  FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHWESTERLY  36  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  8 FEET; 

THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  72  FEET;  THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  118  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  213  FEET 
TO  THE  POINT  OF  BEGINNING. 


LEVEL  B 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AT  A POINT  DISTANT 
THEREON  67.987  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  THENCE  NORTHEASTERLY  ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ITS 
NORTHEASTERLY  PROLONGATION  265  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTH- 
WESTERLY 142  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  155  FEET:  THENCE 
AT  A RIGHT  ANGLE  NORTHWESTERLY  7T  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY 
no  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  213  FEET  TO  THE  POINT  OF 
BEGINNING. 

ALL  OF  THE  REAL  PROPERTY  DESCRIBED  ABOVE  IN  LEVEL  A AND  LEVEL  B IS 
COMMONLY  KNOWN  AS  CBS  A.R.E.  PARCEL  2 (CINEMAj 


CB3  A.R.E.  PARCEL  3 (IMAX  THEATRE) 


LEVELS  A AND  B 


ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 
BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE  LIMITS  OF  SAID 
VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 
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property  within  a CIRCLE  HAVING  A RADIUS  OF  60  FEET  AND 

distant  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO 
THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY 
AT  A RIGHT  ANGLE  TO  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 


EXCEPTING  THEREFROM  THE  FOLLOWING  DESCRIBED  PARCEL: 


CB3  RETAIL  PARCEL  2 


LEVELS  A AND  B 


ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACF 
? EXISTS  AND  THE  UPpL  UMnS  BEfNG™ 

INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 

aforementioned  lower  and  upper  limits,  the  limits  of  said 

VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

PROPERTY  WITHIN  A CIRCLE  HAVING  A RADIUS  OF  60  FEET  AND  WHOSE 
^DIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGL^^  FROM  THF 
FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A 
RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 

PORTION  THEREOF  WHICH  LIES  SOUTHEASTERLY  OF  A LINE 
DAiflM  RADIUS  POINT  OF  SAID  CIRCLE,  SAID  LINE  BEING 

PARALLEL  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 


^SO  EXCEPTING  THEREFROM  THAT  PORTION  OF  THE  CB3  A.R.E.  PARCEL  3 (IMAX  THEATRE 
MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLnBOVE  THE 
DcSCRIBED  AS  FOLLOWS: 


AT  ELEVATION  51.0  FEET, 
LIMITS  OF  CERTAIN  LAND 


^ HAVING  A RADIUS  OF  53  FEET  AND  WHOSE 

NOPTHWESTFQl^Y^^w?^n^^?^.^^  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE 

RICHT^Am  * 412.987  FEET  NORTHEASTERLY  AT  A 

RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 

PORTION  THEREOF  WHICH  LIES  SOUTHEASTERLY  OF  A LINE 

PA^AM  n CIRCLE,  SAID  LINE  BEING 

PARALLEL  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET. 


BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 

IHL_ABO)^  DESCRIBED  CB3  RETAIL  PARCEL  2 BEING  THE  EXCEPTION  TO  THE  CB3  A.R.E 


PARCEL  3 (IMAX  THEATRE) 
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CB3  A.R.E.  PARCEL  4 


LEVEL  B 

ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  FOLSOM 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ITS  NORTHEASTERLY  PROLONGATION  177.987 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  142  FEET  TO  THE  TRUE  POINT  OF 
BEGINNING;  THENCE  NORTHWESTERLY  PARALLEL  WITH  THE  NORTHEASTERLY  LINE  OF 
FOURTH  STREET  153  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  28  FEET: 

THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHEASTERLY  62  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  29.50  FEET  TO 
THE  BEGINNING  OF  A CURVE  HAVING  A RADIUS  OF  145.00  FEET  WHOSE  RADIUS  POINT 
IS  LOCATED  305.50  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHWESTERLY 
LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM 
THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  SOUTHEASTERLY  AND  EASTERLY 
ALONG  SAID  CURVE  143.02  FEET  TO  A POINT  WHICH  IS  LOCATED  184.566  FEET 
NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 
AND  332.987  FEET  NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE 
OF  FOURTH  STREET;  THENCE  SOUTHEASTERLY  32.566  FEET  ALONG  A LINE  PARALLEL 
WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  155  FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 

EACH  OF  THE  ABOVE  A.R.E.  PARCELS  BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364 
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LEGAL  DESCRIPTION 


ALL  OF  THE  REAL  PROPERTY  SITUATE  IN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
STATE  OF  CALIFORNIA,  DESCRIBED  AS  FOLLOWS; 

NOTE  1:  ALL  ELEVATIONS  HEREINAFTER  MENTIONED  REFER  TO  CITY  AND  COUNTY  OF 

SAN  FRANCISCO  DATUM. 


CBS  RETAIL  PARCEL  1 


LEVEL  A 

ALL  THAT  REAL  PROPERTY  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE  OF 
THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  A 
HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL 
PLANES  WHICH  EXTEND  BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE 
LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  FOLSOM 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ITS  NORTHEASTERLY  PROLONGATION  332.987 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  105  FEET  TO  THE  TRUE  POINT  OF 
BEGINNING;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  PARALLEL  WITH  THE  NORTH- 
WESTERLY LINE  OF  FOLSOM  STREET  155  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTH- 
WESTERLY 36  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  155  FEET;  THENCE 
AT  A RIGHT  ANGLE  SOUTHEASTERLY  36  FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 


BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 


CB3  RETAIL  PARCEL  2 


LEVELS  A AND  B 

ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 
BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE  LIMITS  OF  SAID 
VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  WITHIN  A CIRCLE  HAVING  A RADIUS  OF  60  FEET  AND  WHOSE 
RADIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE 
NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A 
RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 

EXCEPTING  THEREFROM  THAT  PORTION  THEREOF  WHICH  LIES  SOUTHEASTERLY  OF  A LINE 
WHICH  PASSES  THROUGH  THE  RADIUS  POINT  OF  SAID  CIRCLE,  SAID  LINE  BEING 
PARALLEL  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 


^■.It.'*"' *'***'' 


% 


■■QiTlt)!3530ijAa3i 

,f,52iawT  tO>  U)  OM  :mi>  ]«T'i<r3t/Hrne  W'lW  JAM 

:il)»ii03  SA  ,rtmt<arjA5  30  3TAT2 


>■<  sAJrrfi  or  c,  ,t  ort:  «'^»af4-tewj  jsWTAtiij  jja  :,f  jran 

.»!WS|'032:5W0t«Wi 


IHt 


¥ 


i-MU 


hj  3hl  mssoa^  jam' taw;'  J4A% 


:iit^ 


T 


, — — JlT;  W inwiii  n i«  aai 

.i-’tt.rtftWtB  3*ft  OT  Trn  JiE^i^pl?3T2Ar^-  - '“'-  ^ 


^^x9m  sdoJa; 

, A r*  SaaW  ,‘T33T^- 
*A  jajftrfOtiiHWSJSa 

“'=  *«  *"  • V3S3IJ3W  ® 
YJSJTZW-H 

^ij0li^  tsaia  A TA ' 


'ih 


rikV'jt: 


. >3C,  .^/'jafija-  a«AV  o«(  <!0'  lijiTsoa  -a  anna; 

LjWBAA  JIAT3«  't1^' 

'•«  0t«t^A'zJ3iqi| 


|j"3fllA5T«' mt  aW.je  affwia^  mss  takt  jjA 

'laciiffltK  a.  j»6w  mSrwi 

■TtnJ  lNl,-.jnMlJ  '’3a,'iU!  <1AA  AJt'tM  trW9iri12«3W» TWr  H33WT3a 
!»«!>;jjoT'?X'03sii5aio  V i»A3!ij'ii»¥?  - f<wwi5a;  a**t*j»  jA0tT*3vA- 


I"i44^; 


JAW  w JJA 

aoiaAA 
i^misi 


Air.'iirffe. -.isKiTr «;««(, >i<:t 

HSHM  .ifmi^i  ‘10  7A!0H‘a)t9A*'Wl^S>-»,.  ,u..r,. 

rfi-I^JOA  W Ji*l J ►W*fr?i»MTSI»t'*T  OK^JJAWA V4 

. Wt  XOdJO  Atr»  TO-BClTfiOA  A SA'm' 


.TT33A1 

^'TQTBB. 


CB3  RETAIL  PARCELS 
PHASE  2 
Page  2 of  2 
SEPTEMBER  17,  1984 
(FINAL) 

ALSO  EXCEPTING  THEREFROM  THAT  PORTION  OF  THE  CB3  A.R.E.  PARCEL  3 (IMAX  THEATRE) 


MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  WITHIN  A CIRCLE  HAVING  A RADIUS  OF  53  FEET  AND  WHOSE 
RADIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE 
NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A 
RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 

EXCEPTING  THEREFROM  THAT  PORTION  THEREOF  WHICH  LIES  SOUTHEASTERLY  OF  A LINE 
WHICH  PASSES  THROUGH  THE  RADIUS  POINT  OF  SAID  CIRCLE,  SAID  LINE  BEING 
PARALLEL  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET. 


BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 
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EXHIBIT  C TO  ATTACHMENT  NO.  7C 
(SUBLEASE  BETWEEN  AGENCY  AND  DEVELOPER) 

AGENCY'S  ROOFTOP  SURFACE 


LEGAL  DESCRIPTION 
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ALL  OF  THE  REAL  PROPERTY  SITUATE  IN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
STATE  OF  CALIFORNIA,  DESCRIBED  AS  FOLLOWS: 


NOTE  1:  ALL  ELEVATIONS  HEREINAFTER  MENTIONED  REFER  TO  CITY  AND  COUNTY  OF 

SAN  FRANCISCO  DATUM. 


CB3  GARDENS  PARCEL 


LEVELS  A AND  B 

ALL  THAT  REAL  PROPERTY  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE  OF 
THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 
BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE  LIMITS  OF  SAID 
VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AT  A POINT  DISTANT 
THEREON  67.987  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO  SAID  LINE  OF  FOLSOM 
STREET  524  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  155  FEET;  THENCE 
AT  A RIGHT  ANGLE  SOUTHEASTERLY  90  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTH- 
EASTERLY 41.013  FEET:  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  67.68  FEET; 
THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  218  FEET:  THENCE  AT  A RIGHT  ANGLE 
SOUTHEASTERLY  9 FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  64  FEET; 

THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  9 FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHEASTERLY  87.987  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  40.82 
FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  61  FEET;  THENCE  AT  A RIGHT 
ANGLE  SOUTHEASTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  45 
FEET  TO  THE  BEGINNING  OF  A CURVE  HAVING  A RADIUS  OF  115  FEET  AND  WHOSE 
RADIUS  POINT  IS  LOCATED  305.50  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM 
THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY 
AT  A RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE 
SOUTHEASTERLY  AND  SOUTHERLY  ALONG  SAID  CURVE  150.92  FEET  TO  THE  POINT 
OF  INTERSECTION  OF  SAID  CURVE  WITH  A SECOND  CURVE  HAVING  A RADIUS  OF 
68  FEET  AND  WHOSE  RADIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A 
RIGHT  ANGLE  FROM  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987 
FEET  NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  THENCE  EASTERLY  ALONG  SAID  SECOND  CURVE  76.42  FEET  TO  A POINT 
WHICH  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTH- 
WESTERLY LINE  OF  FOLSOM  STREET  AND  480.987  FEET  NORTHEASTERLY  AT  A RIGHT 
angle  from  the  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
PARALLEL  WITH  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  12  FEET;  THENCE 
AT  A RIGHT  ANGLE  SOUTHEASTERLY  123  FEET  TO  THE  NORTHEASTERLY  PROLONGATION 
OF  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET;  THENCE  AT  A RIGHT  ANGLE  SOUTH- 
WESTERLY ALONG  THE  NORTHEASTERLY  PROLONGATION  OF  SAID  NORTHWESTERLY  LINE 
OF  FOLSOM  STREET  AND  ALONG  SAID  LINE  OF  FOLSOM  STREET  A TOTAL  DISTANCE 
OF  425  FEET  TO  THE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 
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EXCEPTING  THEREFROM  THE  FOLLOWING  DESCRIBED  PARCELS: 


CBS  A.R.E.  PARCEL  1 (SAN  FRANCISCO  PAVILION) 
LEVELS  A & B 


ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 
BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE  LIMITS  OF  SAID 
VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF 
FOLSOM  STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTH- 
EASTERLY ALONG  SAID  LINE  OF  FOLSOM  STREET  67.987  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  213  FEET  TO  THE  TRUE  POINT  OF  BEGINNING;  THENCE 
NORTHEASTERLY  PARALLEL  WITH  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  118 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  74  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHEASTERLY  28  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  176 
FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  18  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  20  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  128 
FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  270  FEET  TO  THE  TRUE  POINT 
OF  BEGINNING. 

EXCEPTING  THEREFROM  THAT  PORTION  OF  CBS  A.R.E.  PAREL  4 MORE  PARTICULARLY 
DESCRIBED  AS  FOLLOWS: 

PORTION  OF  CB3  A.R.E.  PARCEL  4 

LEVEL  B 

ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF 
FOLSOM  STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE 
NORTHEASTERLY  ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ALONG  THE  NORTHEASTERLY 
PROLONGATION  OF  SAID  LINE  OF  FOLSOM  STREET  177.987  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  213  FEET  TO  THE  TRUE  POINT  OF  BEGINNING;  THENCE 
NORTHWESTERLY  PERPENDICULAR  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 
82  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  28  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  8 FEET; 
THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  38  FEET  THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  28  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  74  FEET; 

THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  8 FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 
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CB3  A.R.E.  PARCEL  2 (CINEMA) 
LEVEL  A 


ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  «;iiRFflrr 
CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  A 
HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET.  THIS  SPACE  IS  BOUNDFn  RY 
PLANES  WHICH  EXTEND  BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS 
FOLLOWS?'  SAID  VERTICAL  PLANES  BEING  MORE  PARTi™?  DESCRIED  AS  ’ 


BEGINNING  ON  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AT  A POINT  DISTANT 
TH  REON  67.987  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTER^  LINE  Jf  TOCTH 
STREET;  THENCE  NORTHEASTERLY  ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ALONC 
PROLONGATION  OF  SAID  LINE  AT  FOLSOM  STREET  A TOTAL 
^ ANGLE  NORtSsTERLY  105 

AT  A RIGHT  ATO  I55  pEET;  THENCE  AT  A RIGHT  ANGLE 

I cTaT^'^LghT^ANGLE™  FEET^^^^C”E“^'^RI^H^'^;GLE 

TO  Po'lNTV’BEGINliN™''''  " ' SOUTHEASTERLY  213  FEET 


LEVEL  B 

HORIZONTAL  PLANE  AT  ELEVATION  51,0  FEET, 
DESCRIBEd'^AS^FOLLOW™^*^  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 

''  POINT  DISTANT 

!P;087  FEtT  northeasterly  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
rnp-ujLIrm  '^^ONG  SAID  LINE  OF  FOLSOM  STREET  AND  ITS 

WESTFR^y  UP  POET;  THENCE  AT  A RIGHT  ANGLE  NORTH- 

AT^A^RUijl^Ln  ^'^O'-E  SOUTHWESTERLY  155  FEET:  THENCE 

,,f.''PJOhT  ANGLE  NORTHWESTtRLY  7T  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY 
beginning  ^ ^ ^ SOUTHEASTERLY  213  FEET  TO  THE  POINT  OF 


ALL  OF  THE  REAL  PROPERTY 
ruM.MUNLY  KNOWN  AS  CB3  T7 


DESCRIBED  ABOVE  IN  LEVEL  A AND  LEVFL 
R.E.  PARCEL  F(C I NLMA) 


B IS 


CB3  A.R.E.  PARCEL  3 (IMAX  THEATRE) 


u/-vr\uni'io  rMKLcL 

PHASE  2 
PAGE  4 of  8 


SEPTEMBER  17,  1984 
(FINAL) 


LEVELS  A AND  B 


ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  RFTNP,  TMr  rYTromn 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  A^D  tI?  11^ 

vertical  planes  being  more  particularly  descr?bId’as  folwwI: 

ALL  THAT  REAL  PROPERTY  WITHIN  A CIRCLE  HAVING  A RADTIK  OF  fin  fftt  amh 
AT  A RIGHT  ANGLE  TO  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET^^”^^^^^^^^ 


excepting  TTOEFROM  the  following  described  PARCEL: 


CB3  RETAIL  PARCEL  2 


LEVELS  A AND  B 


nrxiirrii  IHIS  SPACE  IS  BOUNDED  BY  VERTICAL  PI  ANFF  l/uttw  cvTCMn 

.lirs^VKfS'S  s;  “y- a 

Issmiiilpss- 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 

ALSOiXCEPIIM  therefrom  THAT  PORTION  OF  THF  CRT  A.R.E.  PARCFI  R MMAV  TMr.x.r' 
MORE  particularly  DESCRIBED  AS  FOlinus- 

BOU^DETBY^PUNErPROjVcT^  ELEVATION  51.0  FEET, 

DESCRIBED  AS  FOLLOWS:  ^ ''EPilCALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 

RaU^ POINfirLOCATEo'^lSS^FEET'^NM 


being  a portion  OF  100  VARA  BLOCK  NO. 


364. 
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CB3  A.R.E.  PARCEL  4 


LEVEL  B 

ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  FOLSOM 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ITS  NORTHEASTERLY  PROLONGATION  177.987 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  142  FEET  TO  THE  TRUE  POINT  OF 
BEGINNING;  THENCE  NORTHWESTERLY  PARALLEL  WITH  THE  NORTHEASTERLY  LINE  OF 
FOURTH  STREET  153  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  28  FEET: 

THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHEASTERLY  62  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  29.50  FEET  TO 
THE  BEGINNING  OF  A CURVE  HAVING  A RADIUS  OF  145.00  FEET  WHOSE  RADIUS  POINT 
IS  LOCATED  305.50  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHWESTERLY 
LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM 
THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  SOUTHEASTERLY  AND  EASTERLY 
ALONG  SAID  CURVE  143.02  FEET  TO  A POINT  WHICH  IS  LOCATED  184.566  FEET 
NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 
AND  332.987  FEET  NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE 
OF  FOURTH  STREET;  THENCE  SOUTHEASTERLY  32.566  FEET  ALONG  A LINE  PARALLEL 
WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  155  FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 

EACH  OF  THE  ABOVE  A.R.E.  PARCELS  BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364 
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CBS  RETAIL  PARCEL  1 


LEVEL  A 


ALL  THAT  REAL  PROPERTY  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE  OF 
THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  A 
HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL 
PLANES  WHICH  EXTEND  BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE 
LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  FOLSOM 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
ALONG  SAID  LINE  OF  FOLSOM  STREET  AND  ITS  NORTHEASTERLY  PROLONGATION  332.987 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  105  FEET  TO  THE  TRUE  POINT  OF 
BEGINNING;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  PARALLEL  WITH  THE  NORTH- 
WESTERLY LINE  OF  FOLSOM  STREET  155  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTH- 
WESTERLY 36  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  155  FEET;  THENCE 
AT  A RIGHT  ANGLE  SOUTHEASTERLY  36  FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 


CB3  RETAIL  PARCEL  2 


LEVELS  A AND  B 

ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND 
BETWEEN  THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS.  THE  LIMITS  OF  SAID 
VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  WITHIN  A CIRCLE  HAVING  A RADIUS  OF  60  FEET  AND  WHOSE 
RADIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE 
NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A 
RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 

EXCEPTING  THEREFROM  THAT  PORTION  THEREOF  WHICH  LIES  SOUTHEASTERLY  OF  A LINE 
WHICH  PASSES  THROUGH  THE  RADIUS  POINT  OF  SAID  CIRCLE,  SAID  LINE  BEING 
PARALLEL  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET 

ALSO  EXCEPTING  THEREFROM  THAT  PORTION  OF  THE  CBS  A.R.E.  PARCEL  3 (IMAX  THEATRE) 
MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  51.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  WITHIN  A CIRCLE  HAVING  A RADIUS  OF  53  FEET  AND  WHOSE 
RADIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE 
NORTHWESTERLY  .LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A 
RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET. 

EXCEPTING  THEREFROM  THAT  PORTION  THEREOF  WHICH  LIES  SOUTHEASTERLY  OF  A LINE 
WHICH  PASSES  THROUGH  THE  RADIUS  POINT  OF  SAID  CIRCLE,  SAID  LINE  BEING 
PARALLEL  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET. 
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AN  EASEMENT  FOR  THE  PURPOSE  OF  A PEDESTRIAN  BRIDGE  OVER  HOWARD  STREET, 

MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  BETWEEN  TWO  HORIZONTAL  PLANES,  ONE  AT  ELEVATION 
34.50  FEET  AND  THE  OTHER  AT  ELEVATION  58.50  FEET.  THIS  REAL  PROPERTY  IS 
BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND  BETWEEN  THE  AFORESAID  HORIZONTAL 
PLANES,  THE  LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED 
AS  FOLLOWS: 

BEGINNING  ON  THE  SOUTHEASTERLY  LINE  OF  HOWARD  STREET  AT  A POINT  DISTANT 
THEREON  200  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO  SAID  LINE  OF  HOWARD 
STREET  82.50  FEET  TO  THE  NORTHWESTERLY  LINE  OF  HOWARD  STREET;  THENCE  AT 
A RIGHT  ANGLE  NORTHEASTERLY  ALONG  SAID  LINE  OF  HOWARD  STREET  30  FEET; 

THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  82.50  FEET  TO  THE  SOUTHEASTERLY  LINE 
OF  HOWARD  STREET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  ALONG  SAID  LTNE 
OF  HOWARD  STREET  30  FEET  TO  THE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  AIRSPACE  OF  HOWARD  STREET. 


ALSO  TOGETHER  WITH: 


AN  EASEMENT  FOR  THE  PURPOSE  OF  A PEDESTRIAN  BRIDGE  OVER  HOWARD  STREET,  MORE 
PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  BETWEEN  TWO  HORIZONTAL  PLANES,  ONE  AT  ELEVATION 
35.20  FEET  AND  THE  OTHER  AT  ELEVATION  53.00  FEET.  THIS  REAL  PROPERTY 
IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND  BETWEEN  THE  AFORESAID  HORIZONTAL 
PLANES,  THE  LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  SOUTHEASTERLY  LINE  OF  HOWARD  STREET  AT  A POINT  DISTANT 
THEREON  235  FEET  SOUTHWESTERLY  FROM  THE  SOUTHWESTERLY  LINE  OF  THIRD 
STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO  SAID  LINE  OF  HOWARD 
STREET  82.50  FEET  TO  THE  NORTHWESTERLY  LINE  OF  HOWARD  STREET;  THENCE  AT 
A RIGHT  ANGLE  SOUTHWESTERLY  ALONG  SAID  LINE  OF  HOWARD  STREET  30  FEET; 

THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  82.50  FEET  TO  THE  SOUTHEASTERLY 
LINE  OF  HOWARD  STREET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  ALONG  SAID 
LINE  OF  HOWARD  STREET  30  FEET  TO  THE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  AIRSPACE  OF  HOWARD  STREET. 
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ALSO  TOGETHER  WITH:  (FINAL) 


AN  EASEMENT  FOR  THE  PURPOSE  OF  A PEDESTRIAN  BRIDGE,  APPROXIMATELY  15  FEET 
IN  WIDTH,  LOCATED  WITHIN  ALL  THAT  REAL  PROPERTY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  BETWEEN  TWO  HORIZONTAL  PLANES,  ONE  AT  ELEVATION 
34.50  FEET  AND  THE  OTHER  AT  ELEVATION  58.50  FEET.  THIS  REAL  PROPERTY 
IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND  BETWEEN  THE  AFORESAID  HORIZONTAL 
PLANES,  THE  LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED 
AS  FOLLOWS: 

BEGINNING  ON  THE  SOUTHEASTERLY  LINE  OF  HOWARD  STREET  AT  A POINT  DISTANT 
THEREON  200  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET; 
THENCE  NORTHEASTERLY  ALONG  SAID  LINE  OF  HOWARD  STREET  30  FEET;  THENCE  AT  A 
RIGHT  ANGLE  SOUTHEASTERLY  116.32  FEET  TO  A POINT  DISTANT  444  FEET  NORTH- 
WESTERLY AT  A RIGHT  ANGLE  TO  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET;  THENCE 
SOUTHWESTERLY  PARALLEL  WITH  THE  SOUTHEASTERLY  LINE  OF  HOWARD  STREET  7.013 
FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  90  FEET;  THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  22.987  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  26.^2  FEET 
TO  THE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 


ALSO  TOGETHER  WITH: 


AN  EASEMENT  FOR  THE  PURPOSE  OF  A PEDESTRIAN  BRIDGE,  APPROXIMATELY  15  FEET 
IN  WIDTH,  LOCATED  WITHIN  ALL  THAT  REAL  PROPERTY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  BETWEEN  TWO  HORIZONTAL  PLANES,  ONE  AT  ELEVATION 
35.20  FEET  AND  THE  OTHER  AT  ELEVATION  58.00  FEET.  THIS  REAL  PROPERTY 
IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND  BETWEEN  THE  AFORESAID  HORIZONTAL 
PLANES,  THE  LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  SOUTHEASTERLY  LINE  OF  HOWARD  STREET  AT  A POINT  DISTANT 
THEREON  235  FEET  SOUTHWESTERLY  FROM  THE  SOUTHWESTERLY  LINE  OF  THIRD 
STREET;  THENCE  SOUTHWESTERLY  ALONG  SAID  LINE  OF  HOWARD  STREET  30  FEET; 

THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  184  FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHEASTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  184  FEET  TO  THE 
POINT  OF  BEGINNING. 


BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 
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EXHIBIT  D TO  ATTACHMENT  NO.  7C 
(SUBLEASE  BETWEEN  AGENCY  AND  DEVELOPER) 


CITY'S  ROOFTOP  SURFACE 
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CONVENTION  CENTER  MEETING  ROOMS 
PAGE  1 of  1 
SEPTEMBER  17,  1984 
(FINAL) 

LEGAL  DESCRIPTION 

ALL  OF  THE  REAL  PROPERTY  SITUATE  IN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 

STATE  OF  CALIFORNIA,  DESCRIBED  AS  FOLLOWS: 

NOTE  1:  ALL  ELEVATIONS  HEREINAFTER  MENTIONED  REFER  TO  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  DATUM. 

ALL  THAT  REAL  PROPERTY,  THE  LOWER  LIMITS  BEING  THE  EXTERIOR  ROOF  SURFACE 
OF  THE  CONVENTION  CENTER  AS  IT  NOW  EXISTS  AND  THE  UPPER  LIMITS  BEING  TO 
INFINITY  ABOVE.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL  PLANES  WHICH  EXTEND  BETWEEN 
THE  AFOREMENTIONED  LOWER  AND  UPPER  LIMITS,  THE  LIMITS  OF  SAID  VERTICAL  PLANES 
BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  A POINT  DISTANT  10  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO  THE 
NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  DISTANT  492.987  FEET  NORTHEASTERLY 
AT  A RIGHT  ANGLE  TO  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTH- 
EASTERLY ALONG  THE  SOUTHWESTERLY  PROLONGATION  OF  THE  NORTHWESTERLY  LINE  OF 
FOLSOM  STREET  AND  ALONG  SAID  LINE  OF  FOLSOM  STREET  265  FEET;  THENCE  AT  A RIGHT 
ANGLE  NORTHWESTERLY  355.50  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  124 
FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  30  FEET;  THENCE  AT  A RIGHT  ANGLE 
SOUTHWESTERLY  61  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  30  FEET;  THENCE 
AT  A RIGHT  ANGLE  SOUTHWESTERLY  45  FEET  TO  THE  BEGINNING  OF  A CURVE  HAVING  A 
RADIUS  OF  115  FEET  AND  WHOSE  RADIUS  POINT  IS  LOCATED  305.50  FEET  NORTHWESTERLY 
AT  A RIGHT  ANGLE  FROM  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET 
NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET; 

THENCE  SOUTHEASTERLY  AND  SOUTHERLY  ALONG  SAID  CURVE  150.92  FEET  TO  THE  POINT 
OF  INTERSECTION  OF  SAID  CURVE  WITH  A SECOND  CURVE  HAVING  A RADIUS  OF  68  FEET  AND 
WHOSE  RADIUS  POINT  IS  LOCATED  133  FEET  NORTHWESTERLY  AT  A RIGHT  ANGLE  FROM  THE 
NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  412.987  FEET  NORTHEASTERLY  AT  A RIGHT 
ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  EASTERLY  ALONG  SAID 
SECOND  CURVE  76.42  FEET  TO  A POINT  WHICH  IS  LOCATED  133  FEET  NORTHWESTERLY 
AT  A RIGHT  ANGLE  FROM  THE  NORTHWESTERLY  LINE  OF  FOLSOM  STREET  AND  480.987 
FEET  NORTHEASTERLY  AT  A RIGHT  ANGLE  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  THENCE  NORTHEASTERLY  PARALLEL  WITH  THE  NORTHWESTERLY  LINE  OF  FOLSOM 
STREET  12  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  123  FEET  TO  THE  POINT 
OF  BEGINNING. 


BEING  A PORTION  OF  100  VARA  BLOCK  NO.  364. 
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Exhibit  G 


Permitted  Exceptions  to  CB-3  Sublease 


1.  A lien  for  real  property  taxes  not  yet  due  and  payable. 

2.  The  effect  of  the  Yerba  Buena  Center  Redevelopment  Project 
Area  D-1,  so  called,  as  approved  by  Ordinance  No.  98-66  of  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco, 
dated  April  29,  1966.  Redevelopment  Plan  and  Acquisition  Map 
filed  July  21,  1966,  Series  No.  P-03937,  Official  Records. 

Said  Plan  was  amended  (a)  by  Ordinance  No.  201-71,  adopted 
July  26,  1971,  and  recorded  August  18,  1971,  Instrument  No. 
U-11274,  Official  Records;  (b)  by  Ordinance  No.  393-73,  adopted 
October  9,  1973,  recorded  December  27,  1973,  Instrument  No. 
W-40397,  Official  Records;  (c)  by  Ordinance  #386-76  adopted 
September  13,  1976,  recorded  October  8,  1976,  Instrument  No. 
Z-031462,  Official  Records;  (d)  by  Ordinance  No.  367-77, 
adopted  August  8,  1977,  recorded  November  23,  1977,  Instrument 
No.  A-48452,  Official  Records;  (e)  by  Ordinance  No.  420-79, 
adopted  September  13,  1979,  recorded  October  16,  1979, 
Instrument  No.  C-036946,  Official  Records;  and  (f)  by  Ordinance 
No.  538-81,  adopted  November  2,  1981,  recorded  January  15, 
1982,  Instrument  No.  D-164784,  Official  Records. 

STATUTORY  STATEMENT  pursuant  to  Health  and  Safety  Code  Section 
33373,  recorded  July  21,  1966,  in  Book  B 68,  Page  348, 
Recorder's  Series.  No.  P-03938,  and  recorded  January  15,  1982, 
in  Book  D340  Page  714,  Series  No.  D-164785,  Official  Records. 
Contains  no  express  words  of  forfeiture. 

3.  The  effect  of  the  covenants,  conditions,  restrictions  and 
easements  contained  in  the  Declaration  of  Restrictions  by  the 
Redevelopment  Agency  of  the  City  and  County  of  San  Francisco, 
dated  December  9,  1966,  recorded  December  13,  1966,  Series  No. 
P-30087,  in  Book  B103  Page  210,  Official  Records. 

(Yerba  Buena  Center  Project  Area  D-1) 

Contains  no  express  words  of  forfeiture. 

4.  LEASE  affecting  the  premises  herein  stated,  executed  by 
and  between  the  parties  named  herein,  for  the  term  and  upon  the 
terms,  covenants  and  conditions  therein  provided 

Type  of  Lease  : April  1,  1979 

Dated  : Redevelopment  Agency  of  the  City  and  County 
of  San  Francisco,  a public  body,  corporate 
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Lessee 


Term  : 

Recorded  : 

Instrument  No.: 
Affects  : 


and  politic 

City  and  County  of  San  Francisco, 
a Chartered  City  and  County  of  the  State  of 
California 

April  1,  1979  to  October  1,  2009 

May  3,  1979  IN  BOOK  C771  PAGE  229,  OFFICIAL 

RECORDS 

B097810 

Said  land 


5.  ASSIGNMENT  of  all  of  the  right,  title  and  interest  of  the 
Agency  to  all  rents,  income  and  profits  arising  from  the  lease 
set  out  above,  and  all  extensions  and  renewals  thereof 


Executed  by 


To 


Dated 

Recorded 

Instrument  No. 


Redevelopment  Agency  of  the  City  and  County 
of  San  Francisco,  a public  body,  corporate 
and  pohi.tic 

Security  Pacific  National  Bank,  as  Trustee 
under  Resolution  119-78,  as  amended,  adopted 
June  6,  1978 
April  1,  1979 

May  3,  1979  IN  BOOK  C771  PAGE  265,  OFFICIAL 

RECORDS 

B097811 


6.  The  Disposition  and  Development  Agreement  recorded  in  the 
office  of  the  County  Recorder  of  the  City  and  County  of  San 

Francisco  on  , as  Document  No.  , including 

but  not  limited  to  all  easements  and  other  rights  granted 
thereon  or  in  any  attachments  thereto  affecting  or  burdening 
the  premises. 

7.  The  Reciprocal  Easement  Agreement  recorded  in  the  office 
of  the  County  Recorder  of  the  City  and  County  of  San  Francisco 

on  , as  Document  No.  (if  recorded  prior  to 

the  conveyance  of  Attachment  No.  7C  of  the  DDA) 
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EXHIBIT  I 


Storefront  Criteria 


(to  be  attached  at  time  of  execution  of  this  Lease) 
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[Exhibit  L to  CB-3  ARE/Retail] 


EXHIBIT  L 

ENVIRONMENTAL  MITIGATION  MEASURES 


An  Environmental  Impact  Report,  a First  Supplement  to 
the  Environmental  Impact  Report,  and  a Second  Supplement  to  the 
Environmental  Impact  Report  have  been  prepared  and  certified  for 
the  Yerba  Buena  Center  and  the  development  of  the  Site,  including 
the  CB-3  Property,  They  set  forth  certain  mitigation  measures 
applicable  to  the  design,  construction,  operation  and  use  of  the 
Yerba  Buena  Gardens  which  the  Developer  and  the  Redevelopment 
Agency  of  the  City  and  County  of  San  Francisco  agree  to  implement 
as  to  the  construction  of  each  of  their  respective  improvements 
on  the  CB-3  Property.  These  measures  are  in  addition  to  the 
obligations  imposed  under  the  CB-3  ARE/Retail  Lease  (hereinafter 
"Lease*');  where  the  Lease  imposes  stricter  requirements,  the 
Lease  prevails.  The  mitigation  measures  below  which  relate  to 
construction  apply  only  to  Subsequent  Construction  under  the 
Lease.  The  mitigation  measures  applicable  to  construction  of 
Initial  Improvements  on  the  Premises  are  included  in  Attachment 
No.  22  to  the  DDA. 
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A.  Land  Use,  Zoning  and  Visual  Aspects 


1 . Tenant  will  place  sidewalk  lighting  so  as  not  to 
interfere  with  the  vision  of  passing  motorists  and  to 
avoid  creating  reflective  glare  on  adjacent  buildings. 

2.  Tenant  or  Landlord  will  provide  litter  pickup  for  the 
area  as  provided  in  the  Lease  to  maintain  an  attractive 
appearance  in  Yerba  Buena  Gardens. 

3.  Tenant  will  construct  temporary  wooden  barricades  around 
the  perimeter  of  construction  sites  where  they  border 
pedestrian  routes  in  order  to  screen  pedestrians  from 
construction  activities  wherever  possible. 

4.  Tenant  will  consult  with  the  Commission  on  Aging 
concerning  the  Commission's  "Gold  Card"  program  and 
advise  its  retail  subleasees  of  the  program  and 
encourage  their  use  of  it. 

B.  Community  Services 

1 . Tenant  will  cause  all  refuse  to  be  placed  in  metal 
dumpster  containers  to  facilitate  pick-up,  and  will 
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encourage  rooms  for  the  storage  of  recyclable  wastes  in 
all  buildings. 

C.'  Transportation 

1 . Tenant  will  encourage  employers  within  Yerba  Buena 
Gardens  to  implement  "flex"  time  or  staggered  work  hours 
and  coordinate  car  and  van  pooling  among  employees. 

2.  Tenant  shall  coordinate  construction  activities  in  the 
Premises  with  construction  contractors  for  any 
concurrent  nearby  projects  which  are  under  construction, 
are  planned  for  construction  or  later  become  known,  in 
order  to  minimize  cumulative  traffic  impacts  due  to  lane 
closures  or  street  excavation^all  in  accordance  with  the 
CB-3  Coordination  Agreement  which  is  Attachment  No.  26A 
to  the  DDA. 

3.  Tenant  shall  coordinate  construction  schedules  to 
minimize  disruption  to  the  sidewalk  system  that  would 
occur  from  simultaneous  construction  activity  on  both 
sides  of  a street  and  concurrent  sidewalk  closures  or 
detours;  the  amount  of  pedestrian  traffic  generated  by 
attendance  at  the  Moscone  Convention  Center  will  be 
considered  in  the  design  of  the  walkways^ all  in 
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accordance  with  the  CB-3  Coordination  Agreement  which  is 
Attachment  No.  26A  to  the  DBA.;  all  in  accordance  with 
the  CB-3  Coordination  Agreement  which  is  Attachment  No. 
26A  to  the  DBA.  Construction  walkways  will  be 
maintained  by  contractors  to  provide  adequate  pedestrian 
safety. 

4.  Tenant  shall  provide  adequate,  secure  and  safe  bicycle 
parking  to  serve  Yerba  Buena  Gardens,  its  sublessees, 
employees  and  customers. 

5.  Tenant  will  encourage  its  contractors  to  direct  trucks 
to  and  from  the  James  Lick  Freeway  along  Third  and 
Fourth  Streets  during  off-peak  traffic  periods. 

6.  Tenant  shall  provide  off-street  loading  spaces  to  meet 
actual  demand. 

B.  Climate  and  Air  Quality 

1 . Bust  generated  by  excavation  and  other  construction 
activities  shall  be  reduced  by  watering  the  site  and 
covering  load  material  in  trucks. 
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E.  Noise 


1.  Retail/ coramerciai  uses  in  areas  exceeding  maximum 

"satisfactory"  noise  level  guidelines  specified  by  the 
Transportation  Noise  Element  of  the  Comprehensive  Plan 
of  San  Francisco  (San  Francisco  Department  of  City 
Planning,  August  1974)  will  receive  a detailed  analysis 
of  noise  reduction  requirements  and  have  needed  noise 
insulation  features  included  in  their  design.  These 
features  may  include  sound-rated  glass  windows , air- 
conditioning  and  tight  building  construction. 

F.  Resource  Use 


1.  Landlord  and  Tenant,  as  applicable,  shall  use  a water- 
efficient  form  of  irrigation,  such  as  drip  irrigation, 
wherever  possible  and  feasible,  given  the  landscape 
materials  employed. 

2.  Tenant  and  Landlord,  as  applicable,  shall  recirculate 
the  water  used  in  all  decorative  fountains. 

3.  Tenant  and  Landlord,  as  applicable,  shall  use  drought 
resistant  landscape  materials  to  reduce  irrigation  needs 
wherever  feasible  in  Yerba  Buena  Gardens. 


-5- 


tfktiiimtim  l^vat  sei'Qii  *\*2Waa^eitw#" 

TQ<i<imv;;.T 

fj^Af 'tp  ',j,ffptii-^7t^q^  ctiM^/-'  I#' 

bt?J.'ini^  /■  :i44W' , '('i>r^'<? f /^icoiASl]  • 

$mtm-  Ovt^iriN*  Uiy»  di:«r9:9  ni*7lii{:i3^  KOtaati^^a?  i»4lJN|0  lo 

• kJMf  4^fiflt!?4»  rU  Hv4/iflA/fi 

trw<»tnfiw  i»iM4  phirS&if^y^x^m  M^ 


,-^- 


anui  fia4|.  , 

. m?i;:iw|i'^il  ’^li%'  a#'  rt^o-a  tc  m>of  ■ wk  ^ 

wjaotbirai  #f(|  rmvi^  feiji,  ^^idi«i*oiqi  a^vutartkr 

• b«i^o4q»»  »4ik‘T4^**  (' 

- : -'■.  ii 

»30£uoxi9»y  li»/f«  .•4dfi9j^|t}t(«  (^ttfriKl  h»a 

^ XM.  <tl  asta<#?^3.  ■ ti 


artjfcooTb  »•»  iiai<«  ija*  tjaijjwt 

' '*aw%b»*4li^  , #t£bA  Td»^-T#rS< 


G.  Ecology 


1.  Tenant  or  Landlord,  as  applicable,  shall  use  vegetation 
native  to  Northern  California  for  landscaping,  to  the 
maximura  extent  feasible,  subject  to  the  limitations 
stated  in  paragraph  F.3  above. 
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EXHIBIT  M 


LIST  OF  LIENS 

To  be  inserted  at  the  time  of  the  Execution 
of  this  Lease 


lO  i’i'J  . 

Hiitj  iB 


EXHIBIT  N 


See  Attachment  No.  21  to  DDA 


EXHIBIT  0 


SIGN  CRITERIA 


(See  Exhibit  0 to  Attachment  No.  7B  to  DBA) 


EXHIBIT  Q 


LEASING  PLAN 


(See  Exhibit  Q to  Attachment  7B  to  DDA) 


